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INTRODUCTION. 



In venturing to place the following compilation 
before the public^ I think some explanation of 
the motive which induced me to take that course 

should be'''ffr?B33P.*'*^ tahjio .wam/w avts '?.si3Hrona> xo> 

Several years ago, in answer to some inquiries 
that I made, my highly-esteemed and valuable 
friend, the late Mr. Preston, Q.O., directed my 
attention to the article Prerogative, in " Shep- 
perd's Abridgment," as the most systematic and 
scientific treatise on the subject with which he 
was acquainted. In consequence of that advice, 
a plan was formed, which has since led me to get 
all works bearing on the matter which have fallen 
in my way. Mr. Serjeant Merewether's published 

spe^h on " The Bights to the Sea-shores, &c.," 

a 



'^m,9^if>^f^W9r w^jmjmm MB}ff>^^Tk 

to all the authorities which I had previ^jip^ g^^ 
suited and compared. The manifest object of the 

est^b^sh^ed. J, ^.^rii,.t^^^^^r^ s^^rtj^^ffe v^ 
tl^e C9pyipti9n,^^^ia±,^.if th^ le^wed aiftj^f W^, 
right on J48.^j|9^tipM %, little kppwl^^^ 
whHjJi i; tjiofl^h^ I liad scored »p on ^t^e jdi^r^^ti 
topics WM useless^,, "^o bb^Mjj^^ Ji.:^m^^^ 
to the authorities which the serjeant had ad- 
duced; — ^the result is contained in the subse- 
quent pages, which, together wi^ d^^jcpsqjipiiifs 
on other matters, I publish, in the hope that 
they may be useful. 

I am fully aware that this rushing into print 
is attended with some risk. Mr. Serjeant Mere- 
wether is a gentleman of station in his profession ; 
his credit, therefore, is public property : — I may 
be in error ; hence, the task which I have under- 
taken will justly entaU. on me much censure if I 
am wrong ; moreover, the nature of the subject 



-o;!tJ(r< ofit ni Jjoiiir.rrroo ai i[jJ^.oi Offt — -; iMr.urlj 

««jq^^¥^/tegrEi^^^f^'^-^>* ^'^^^''^'' ^^''r^'l ^^'"""P 
i^di /Slgedcrprii^o. ni eriailduq I ^gioW^m lorflo no 

tnhq otni •^nidani girfi i^BxIi aiBW^ \lhsi msi I 
-oi'jl/T inG0[T98 /iM .irfah omoa iltiw JiaBnoWB ai 
; floiago^oiq airf xii noiifsta lo HBmsItao^ b ai loriiow 
^Bxn I — : ytioqoiq oildxrq ai ^oioloieilt tdif)9io aiii 
-Tshfln 6YB1I I floirfw isBi odi ^eoaed ; 10119 ni od 
I li oijjanao doum oin no liclns vltdxxj, Uifr no/f^t 

)09[djJ2 ydt I0 O'UjtBIl 9flt .lOVOOTOJfl e?i(f017/ ffUJ 
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A DISSERTATION 
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THE RIGHTS TO THE SEA-SHORE, 



SfC. S^c. 



The Mayor and Corporation of the City of London have, 
for a very long period, held and exercised the office of Con- 
servator of the river Thames : they have, moreover, within 
the last few years, granted license to different parties to 
embank parts of the strand or Boil of the said river. 

In consequence of these grants, an information was filed, ea 
officioy by her Majesty's Attorney-General, in 1846, against 
the Corporation of London: the case has been before the 
Master of the Bolls more than once, and his lordship has 
given his decision upon the points raised before him. 

The parties to the information, as it stood in Febraary, 
1849, were the Corporation of London, William Cubitt, 
Sir Thomas Turton, John Oliver Hanson, William Oeorge 
Prescott, Sir Courtenay Boyle, John Peter Basch, John Cor- 
nelius Park, and H. A. Merewether. 

In order, however, to give a correct view of the case, it 
may not be inexpedient to cite some parts of the information,^ 
which, in effect, states '' that by the royal prerogative, the 

» 8 Bevan, 270. 
B 



(2 -1 a> > Wi8SEBLTASaOV> TO Vt tnw 

fnmhd 9udib^)Op)iheib>Mim»dl)tbofb$[i(^ 

^MghAoaM jmaSA and Jaib-pKUm<\'^na(nki aii ^kfKnitrffi^t^i$9 

fDfiiidiAd,'isi<]iDddfa««ei'faD» aei^ k(tx^lkt7/ofiithllfn9}t)llti;i9f 

^QovjFnlv b^^i^^i^ble ImTefc(mid)kjb^ \&^w^i^'M 'Pi9^s|»s 

of London had, for a yeiy long period, either by'^edn^lj^j^/pr 

i ii&]rayifl.'o]t«0ii|iQi8'at^ Q£:iiti« >iiffl»C;'>12rA4«^^dthi$^I^^ bfljpg 

^azorpia^Sy ^siMf^^tif ^if.\ivskQMi^j i^y]^ exj^km^t 

udepudies^'feimtiibe'toitUxto &t,:9f^mir io^ ^y^ss^ 9Pji^09^ii^ 

famerut^R»0ffrtbe.^^(li»9^ ;.a(<i^^«i«<ftQ((0a;i»>rifi|^rilL^rt 

rdi8lfB£f» aibi)?ejtto >lffidge ^(S^^em^f^^^ihMifii^iicJ^of^^ 

mAjitpia Eih&(»^^:lorbifJbc^>ialM >1^^^4(tai^iHQ^ 

loeetrioriA^ M^ptf(«l of ilii9xtiKT«ii£ny»7)i>,ljii4.ttoolffi^^ 
iillaj^«ctt#6i|.t)f>f3b8ir\yi^ ^ mq^-Mdi 

ix dlwKti^fi^idflte't&^Aohiili tiiei»i9&a:i<4^ ^ )bei'lM$»>iiiiid 
iM^iinr^mJkvteiff^frM^h.TOfpiK)/^ «4t^UHV:(^stetf).jOr 



\}iol!^)qJ»iifi^ t»^\>ev^M^fM)fyK^ kd»rw^>^lL ensiled t«,')^ 
l^affifcfiftu^ii^iwld^tlw xbaufcm CDMi6i89B^iUft.Taffide,l)fiibaiKff 



<^a)M^'^i^ "^tfe^ (|6i^Ms''forddd}> "(Cioft^tham^v /iifd'^qiimes 
^f^dAQgr««^^t^p9ib&b^l0 JB-v '^ ^£t, fi^Ow^er^Tw it iinay, 

iopAt#^8)uKfi«l^j(bO tfkf(iMb4ti^4n/{ttatHh9iir^ a 

B 2 



since considered it his duty.dxi»ifniUabflAftt iEqpM^oiili9!ei^<Itli? 
tiUeroF ''»'fS'iie>iB!|^^c^Taff.ii^ Se^^tM^Si^nikthiHfb^i^^e 
Go^ afr€hanra^,i%kuidH)^i J^^amib^^ %fMi»}^up^nM 
claim of the Commissioners of Woods and Forest^^-4h9'^»ses^ 
8MH9'iani)ia[ierk)i|iBiid^l1SeGbr0e^alI hyb<ki]!»ti^a>im!igjille 

up(nii^pJdtjjMai)ei%5ui o*j/rd on ni/jjiiuo \;orll ;tijill 7A'ii>: oj Ivjjij 
This is the speech named in the preceding title^^^ilge^ <^'St^, 
isvUdheabjttetd{fctinn^ir;!^nti^ei T^f^t ^lfliSfl^>fhU' I 
venture to make some Tema^u'n^&ilitAp^kM i^ee<^'^h^ 1l0i^ 

iida /oensid^^ i^«|rtifa^ (K>tlig^ftl^Gir(Ml»Pge^$»j^l M(lr^^^^ 
ther has {o\lomi^tii1iy^\&^sl^s^^ di^tlilriti&ll^oaf»llbe'^j^!^f'> 
TheBdiimcidUtMlk)r>l«k^ibiih^ «d<^f|h6.t>^Idf4heln- 
f0riii&tiaii'nwkk4ff «iiB^^'^^t^ 4f^''lte^ii<$^^ ^^t«»^^^ ^e 

kiii^dQtU^ a«i^iJth6i^gl^k^-JBiltdC!^it^^'^^i^r|K^ 

arm of the sea, creek, pool, and navigable river there9f,^^iiiW 

•r^i»fic*5[ict «fi«»i|ftibli^a^d|)^'fe^tb^;«h6^"^^M^ 

pfrO{ioi^diii(^a,d»dt4)el^^C>rt^;< >^>Air ar 'f^A^ tb'>4e k&^^o 
tikaiji tfwiipWrit8rfeifa©effc^4tt>tgI^Af fiftiiteitfcftii^Jdtfaeli^^Mii^tb^^rb'^^ 
tlMltltoEd^f)Q|^/tta9^^Uyl^ 'M wiik^ik^ft^^fy^^^ 

tii&q»^tid^^t!y^h¥(^kii»)«is^n&Mrd^ 

B(riyb.tcSaait{fi^«h^efti>alil^J^x^ M#i^^oil^t^i]k)iJ#efia^^^ 
t<jrth«^^»l?bgitity«%fet «(^fiiftl]ftte4hi^tf6rfa8»flti'i. I>)i^r>i<fl''0 
Ilfflto t&eii&ofii^saH7r^^0k}!.i(M^lftii^«f ^^^^ 

» Pubbflhed by Buttetworth, 7? Fleet Street LdAdon, and by Hodcea 
and Smith, Grafton Street, DubUn. ^Ainah aoiJjjm 



BI0BTS P^ y^mS/v9Utfim>BB. $ 

(Sli^tfraa^i)»{Sim0. 1»4'Bre .aUIadlaiiiOa^'iaB;lmf|>retogMai^ 

cited to show that they contain no trace ^ofytibAjftUfgiArpiecoK' 

^r)^:^f^pM»<^t(msMtWj^^^ Iiitt(itavelbitmgb«< 

aut;|^(ilPcJ^^^,1^iaete|)jftqp:^f^^ rjul ' 

a«ftlloifftiJt9piP»?<^P*pfc'^fI* fe»W5%iMbftfe4rd»)iifcHibidiiJie 
hWiP^bS^ted,*i^^4r*fePtglJi(J»b4tf^^ ftoni tht 

t|ft3ff^J«l'%ftroLg^tiaBtlf^ i-SRhfe author 

of .Jfcft^f ftt)UAeil0fPfifl^,r> iM^.doi?J^i.i^(pr(^r|iiriWe that h^ has 
c^i^J^^fe %j«WyMWtti»M*^ i#d^t{)t?jBiAs ^rfriiicb that 
iost^^^mi§9^^^'m 80 4>i|toJwiF«i5awMf^'bwaflwd 
or a thons^4{t^p[^,'^ijai^3^f^i^f[^^i3je^^ 
rW¥Mq(f^ »e|ife»fii?«Jfii^)i*be ^tte i^SMt^ rtfeoogh- the 
wxitet!iLx$fsaj|g|l^ ^mi^if)7i^8S]|<mi8^x^»^^ 

considered .iltefciik^^rlNfdi)ftli^l«l»iWftl iflfJlJJybfMritaB^te. in 

events, seem to support th^ preKP^ntiye right, that the infor- 
maGon claims. aiULd ^.^oyij^ n.^rv-.^ . . ' ' 



have been unable to'&a'iltlikf^iif^^^ 

work in the Beijeant's publication, I deem it necessaiy to 

supply that singular omi^Eifon ' 1b^ gi™^ & brief sketch of 
^D^>2^ ifBieb^«^ti<>tf>^«9fi^ldDi]PI^«^^ 
3«il^^il^i#'l«i^)^c^\o^^ la^foUondng^issAe 

^Miir^Ana^h^aidQA^^^f ^^ fikCAeo^adiBodsiM 

the matter. .luUlbA^ 

<^^^^<?i;^n<d?ffi$(l<itdS^ a 

CAP. 11. .vubhibai 

Britannos oceanum cogiiiix&lelky maxime qui australis est 

'^ eguftss^^'Si mwmm^fv^^?9iMi^^ ut 

dominos, cum insula occupasse. ^jdjo:ii ^fiavjuzo nuhoq 
^i ^QiJiljeiAS^rittofiilfiicd^ii^^ 

^'iujiii L.u.. u\ul) ol'[.';>.;^^ajClABiL¥uq.ta I^•.^^ or/r,:-n -jh yd 

De RomancHrum dominio in maiSf:c!^tMBiiea^i(|aii;£iMlffi 
appendice, a Domitiano ad Constantium Ohlorom G»sarem, 
sen Diocletianum. ^^^ '"^^^ 
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ti'i<Mi^ italUg 'ttaiN^ilfii'M^'6iiHi)&iaK^ 



&ia;iii'(!r^"^l.VW.'<^!i//'i«fi'. •*=""^*'' '"^^ 



lefellitar. iMjijjin udi 

indida de Britannia insolad et oceani cnii imperio et dominio 
indiyiduo. ii iao 

peii^im exoeraat incola^. .o^.^/jqi/Doo ^li/^ai imjo .oc-iumob 
initiifl, turn ex copiis eorum Ti§igi3Maa9(«^»#94;^^ 

VdAfASX 

BniiBimiB^^jntMiilii^ dsscolftiblfiutf at fitifwrtnTnL fittafliiiiiiflTnTn 
officiis ad rem nanticam pertmentibTis itidem observaadnm. 
Et de trikito sen stipefldi&ADaiiegeldo dioto, quod maris 

lauiiiaoeO minoLlD aim:rflij.1ciiioO f)£ unx:UJiao(l jj .orhtTorraii 

CAP. XU. ,„ • , . , 

Edgari et Gannti x^gDSx.s^kngli» aliaque ezpregedBsima de 

riA«mmbii«tt»»ff*^^ ad- 

versi Uteris, iJ^a^,a9,y(v,gei^^bu?.D(ipmt^ , 



9 ^(msmKfJum^'O^rami 

.f.AiAuuvjc^s^ oiiiiiiifb lyiirudiil 
The several Testimonies are : — 

I. Oustodia, prsdfeci&ttt^ siil>^^TniTallatQS maris Angli- 

. , , JI,.g%)fl9J^ipM iMqiliBI97Uko^(QliUJcfaimi^^ 

tutela piscatoribus prostita. 
V. L^es et termini^ifiiltiki^^^^ inyicem hostes^ Anglo 
-ii-r jT .#i9;yt9iMP^>jjper,haebifi^ uotaoaiJ^piiHlbteiAir, 

tibus, at res certissima diserte asseritur. 
VII. Juris patrii eojjMMSiiSf moresque receptissuni, 

T.^T mirhrflW^(f^l»oii«9riti»Usi»ifl^^ 
-.M'l) ill an^fiPfflili§fe^.'>5.^,,q ,u1n'j.)'n ajitirA. aJJ^ib/Ji xj ouiyij 

VlII. Veterom ali(}$^i^{&i0Ufiim9 te<aiPpniiW3 Juud a>Ji^ 

seu territorii custodia seu prsdfectura, id est, jjturtiirfiiriwffijtt^ 
Anglicani singulari, probatfiS^- -'^^-^ 

rIv)*mo'j HiTMo audrjoi qcjItjii A tli3 aixjinov nf.m ni iLncoaH 

ejusce custodiam, sea tatelam, post Nonnannorom adyenintab't 
indici, pendi, postalari solitis, firmatur. 



Hibemici dominio obsenrationes. 

Satis expasfim^immiuissi^ ij&^S^ ^i^tdnigi^^rofectans 
cdUoabi»«r>f(pii]i^ 'i^i tfft^f^ "s^oj Wre, 

ol:i>.nA ,8oa?.oiI xirji^xvai ij/j^A^i83SmflJiii'i'j;J ;to &'j^^^jd .V 
tutis ; eomm oiigme, natnia, yarietate. iMiiPii^^l^^iiim Britan- 
tfAdflit/ie^lia^fratfectaifooitiil^^ in ea 

ihh&iiivxamiiiiiafii^^ pH^^tium per- 

petuo a T^buB Angliad retento, possessSW^'^ihkris in quo 
sitse sunt, afmBjCiibttl «fi9@^<Sifisi)MM^^ mmoi-jY .IIIV 



' fffl»iiDBBiaBitomrtiiwfi.RFmapi^^ 

CAP. XSii^6Qiq ^hjslugaih m>6aiI:i>iiA 

Piscandi in marl yeniam ab AnglisB r^bns exteris concedi 
Bolitam, piscatoiibtis item tuida^^ti^ eis, at in suo tenitorio, 
pfcsfltfljjhf^j^^ 
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fMMJi^fij-: ill 4iiR^ » vjgj^Ofif^^Aflglite* y>upiklitvrn*iwtitfilni 
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ClVJMi Dooo.;^ M)tow 6ft«v ^«0t^i^^'^)diKe vA^loifiaxteo^ 

in hoe Ulore (ttitt.Baixn^^ 

!fru8lm ^0i{nii0) -r^iuniiti' tfirtifltf ^Itay mimi^ i^igeB 



BHIHXB) UiOOlDHSlQaUMHAJtE. (1 1 

Angli»> tarn ampli hiio^^iSaips^ dominos integros ac in 
^a4iNiteMB»l Uteo^ Mi%i^ etSaiii^te jiB^Ndtoieolri^ 

habita, dicendas) easque diyersis imperii^ subditas^ non easeoit 
in Ticinis qui nllo pad^i^^fl&c^SiiOpotidaBent. Smnma est, 

Tinoiamm iUarom, a4)SM40llim^iS§iiMt^ 

f»M i^t«i» »^ wterum monwnmHs habeakur de ejmmodi do- 

minio tettimoniwn^ qua/x^j^tStilSi^'^ero de AngUco regtim, per 

domimo marine, mariejue perpetua, ub regni aggi/ig^ififii 
oocupatione Qoomrard: eequitter herum jw hie esse quidem 

Anglicani satis C(ms(di^^|l9eskeid4^tjg«gp^ ii^- 

tandkLr^dmA^Jinimi^'iEsigkt^ ^m^ ciimmsfmoyde^jSb^Vde 

^'ifffc (fliiibibp Yttt^ uibgti&> n^ 
exldbentur; nbi {diiilff^jei;^ %^hj|^ Et 



^itt»cli^iq»(dt^tr^)I^ tUMftbdTQisiihftlteAdit ;[>Aqqii9H^ 

cbus^mpcffi}'. tbJeNvfidl^eKrb t(JgaiirJBfflnife9il]kaDb(B7BU 
tooaqo^bbYArttlfloin^Iof ) ^dUQQ> 

axgRi^tL^.is .flflgftcidd^. ^ JthaibiMnlorftii^iMiejvijAoseiidftM 

B«ii^M$9, Mtli^idi T9999^ifti;KATtbf ]iM9 after (tvttUn^novuiadsoiI 

firom the treaties 9knd^fj9!li}^^\9^hi^ 

t^jtl^^i^lgpr/^ JSo^ail^^bl^ (ditoMdstheiSfQstkftfawBtQniUls 

Or^^liJ^^it^M anteijeasMlcJ 

a^,BT9foW^^.FfflfflFJ?>fift4ft4bftHB^^ ftoarWsHi 

brated a writer z& Mixss^^.^.i^^^^^^^fijP^^ 

den's '^ Mare Clansam :* the author of the published speech 
asserts tha1>, in iChe ^akpti/ cbartep, the^rp is no trace of the 



RiQHTs i^tco mstt^nEm^B/k. ^ 

mformatida^iiiikilBdlHUjiiifOiiMfei^^ m^^^'^AmiBlillm^^ 

s^agnfed^ tiiUsjthiidkiag)%dtkitlid ao«bre^^dKiy|to[j>ltf^iiy> 

tUBi6'Mc]fi9lIfiSbaiii£4'//wiDndbfll^ ^dar^diinbesBsfidll^oiD^aU^ 
afiai^oB]iBi<»l]iei^ite£he9t6R^ ttc^^to/M smii^iiAf^^ 

c^dkLg)(dKtt»B^i£B09DaiiiB»ifa^ anlitdy^oil^tiisi^diat^CI^^ 

tkaniil8xf(B6ltarbD0<BtliB)fi^^tt^ GlUakifi^ii^xJ^^^lMsi^ ^^cf 
ai»r.S&x<kif)QErtu(dii«s ii(l£ao«iii^€^.kLi^ipi|fe^ ^lii^nt^s^^^v^ 

« This is abundantly proved by th<^«Sffife4 WbiifisF'^of ^' 



Cromer, Wiai»Ttoi^iim^^ta^f^4k» 
Orfort-nesse, the North Foreland, the South Foreland, Dun- 
genesse, Beach, Dimen<^, f i^j^^^^dvi^ Start, the Bamme, 
the Dudman, the Lizara, JLiVdBena,^!^i]ford, Dayidshead, 

liuiSs^Mi^iiLtviii^ ^tittiifit^^ii^i^^* 

y|«4i9qA^lk3ad(iv^TSi^ %iiidli^4k^^£l'^iyio^^i$^4^Bte 

ob0ik»0^{^A»I>rd^id^^ ti^ ^6mM'^^^fQid^ 

tives of the cro^>^^ilm^2llri$t>'^fifflfil^-W'ieif^o^ 
i'tifi'ibMe {ymB^ f^Mtmig ^<}l^'^ff 3§fie 'M^ &»IP«(t[ jM^iotM 
'>^^ir>^/to At^tiS$ardtd,^it^ddnt^to 1^ 

vthiBipfiit bSyf^i^'t^^m $lladk^V^'^#^^lj»I^ai^^,(#i^ 
<iioti.'blMr)»:heei^ out #))l^^'in^lhl9 ^^^ '^^"^ 

> Hall, p. 162. « dp*»,'^fBM.^p. 1878. 



it is not easj to see how thQi^pf^o^i^ $^ifQlHi^']t^i04ft 
f#^ti§sijl^^t t(]iF^i^y9^>$i3^oj(d€4»t^t^iri^{tt9if iv^h^mlk^ 

njj(i Jjffiif;!'.-'! iUJJ"^. 'Hit J-iu;f'/in''I rirn A jnfj .t^-- iir-n-'irO 
bii'nIaLi/ijCi ^Liullil 

As introdnctoiy t(tM«fermmMt]|kiy^b€idi(Iofl^ 

p.»|ffi}|^if^t(cx^b$n^s^Us|^ ^Aa-^nimikl^ikfi^is^ 
of that descripiiid|iriiiiil>!{^ifiE8ddJlriM{il^ 
-mf^lmSIJii^^jm^g.m^^ U ,pi$t(mi^->ioiHM'MreTe 

nt)^ «^'#off§»t,flfril^taiieyr^§lftTnjifM^ of .itopoiWwe 
The leanifli^^l^till^ e0f^i1»^\tAi9$fy ^thT^t^imk^dasm- 
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ment to which I shall claim your lordship's attention wiU be 
one to show that snch a right aa this now insisted npon could 
hardly by possibility have existed. I allude to that great 
fiscal document, the Domesday Book. Your lordship is weQ 
aware that there all the land of the crown is set out The 
Terra Beffis precedes the entry of the general property in 
each county ; but there is no trace in that document, ftom 
the b^inning to the end, of any such right belonging to the 
king. On the contraiy, in the first page of the book, there 
is mention of a tide-miU at Dover, in the possession of the 
Bishop of Badeuz ; so that not only is that document totally 
silent as to any such right of the crown, but, in the instance 
to which I have referred, as well as in many others where 
salt-pans and places on the sea-shore are referred to, they are 
treated as belonging to the owner of the adjoining land, and 
not to the crown.'* 

It is only fair to the writer fi*eely to admit that he is quite 
correct in one part of this extract ; in the first page and in 
the first column of the celebrated survey, we may find, " In 
introitu portus de Douere est unu molendik qd oms pene naues 
confiingit p magna turbatione maris . 7 maximu danu facit regi 
7 hominib5 . 7 non fiiit ibi T. B. E. De hoc didt nepos Her- 
bert! . quod EPS BAiooENsis concessit illu fieri Auunculo suo 
Herberto filio Inonis." " This," says Sir H. Ellis,^ " must 
have been a tide-miU, probably worked by a reservoir filled at 
high water." 

This short extract, from the very commencement of this 
most important record, in the learned author's opinion, settles 
that view of the question which he has undertaken to main- 
tain, as far as Domesday Book is concerned ; he certainly 
comes to general conclusions without much difficulty. The 
problem, *' Given, a brick, to find the number of rooms in a 

' Introduction to Domesday Book, vol. i. p. 124. 
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house," would be no puzzle or impediment in the application of 
the process. The Domesday Book dates its origin at a peculiar 
epoch of our country's history : the changes in ownerships of 
real property throughout the kingdom had been recent and 
extensive. It is somewhat remarkable that the learned 
writer of the published speech should refer to that national 
record for his avowed purpose, and have made no observations 
on the events of that period. 

Baieux or Bayeux^ it is believed, was a province of Nor- 
mandy. How then came that mischief-making tide-mill at 
Dover to be in the possession of the Bishop of Baieux f How 
came that outlandish bishop here in England, exercising a 
right which the author asserts is one strong proof that the 
crown then did not claim to be the owner of the soil of the 
sea-shore ? The learned writer of the speech merely intro- 
duces the Bishop of Baieux to the notice of his readers, but 
says nothing as to who and what that transmarine prelate was, 
or how he came to be owner of the tide-mill at Dover. Sir 
Henry Ellis's book, before referred to, apparently gave the 
author of the speech his information respecting the '' Domes- 
day Book;'' the same work^ supplies many notices with 
r^ard to the antecedents, of the over-sea Bishop of Baieux. 
As, however, the learned Serjeant has thought proper not to 
waste either time or paper in giving such explanatory ex- 
tracts, I consider it may throw some light on a subject which 
has been left in mystery, by giving the following quotation 
from Kelham'sbook:* " Bishop of Baibux. — This great man 
was not only Bishop of Baieux in Normandy, but half-brother 
to the Conqueror by the mother's side, and Earl of Kent ; 
he was also Count Palatine and Justiciarius AngliaSy and had 
the high titles of * toUus A nglice mce-dominus svb rege — jm»- 
e^s Palitii — curce Palatime regnique negotiis specialius prce- 

* Introduction, pp. 5 and 376. ' Illustrations of Domesday Book, p. 25. 
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positus et regi seeundua^' given him by historians^ and, whi^t 
was of more eminence, he was at that time reputed Hhe 
wisest man in England/ He had 184 lordships, or the 
greatest part of them, in Kent alone, and 255 in other 
counties ; and, looking upon himself rich enough to purchase 
the papacy, when it should become vacant, he in 1082, 
collected his treasures together, sent part of them over to 
Rome, and was preparing with a great retinue to follow them ; 
but William having intelligence of his design, hastened over 
from Normandy, surprised him in the Isle of Wight, just as 
he was going to sail, seized him, as earl of Kent, with his own 
hands, and sent him to piison in Normandy. His treasure 
was seized, dnd his estates afterwards confscatedy and he did 
not regain his liberty till William Kufus ascended the throne/' 
So then, because Orfo, BUhop ofBaieux, the uterine brother of 
the CoNQUEBOB, held the tide-mill at Dover, or at least had 
held it at the time of the survey, as part of the immense tracts of 
lands which the Conqueror had very recently allotted to him 
in that county, Serjeant Merewether tells the Lord Chancellor 
and his readers, that that circumstance is proof that tide- 
mills in the entrance to Dover, and on the sea-shore, belonged 
to the owners of the adjoining lands, and not to the crown ! 
Whose was the tide-mill at Dover just before William the 
Conqueror put his brother the Bishop of Baieux in possession 
of it, together with the domains about it ? And whose was it 
when the Conqueror confiscated the Bishop's lands and sent 
him to prison ? But admitting that the Bishop of Baieux, 
" Justiciarivs Angliw, et totivs Anglice mce-dominu$ sub 
rege,' had claimed the shores as part of his lands adjoi^iing, 
would such claim, or the exercise of any rights whatever, by 
such a personage, under such circumstances, have in the 
smallest degree invalidated the rights of the crown to all the 
other parts of the sea-shore? If the tide- mill in Dover Har- 
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boor had been in the possession of the Conqueror when the 
survey was made, would the learned writer of the published 
speech have referred to it in support of his case ? It is not 
safe to answer the question on behalf of the Serjeant ; but if he 
would not have done it, why did he refer to it at all ? What 
is the difference between the mill's being in the possession of 
the Conqueror, and in the hands of his brother, the ambitious 
bishop, who held it immediately from the Conqueror, until it 
was confiscated and became the Conqueror's again ? Would 
the learned author have ventured to question the Conqueror's 
right to the soil of the shore at the time to which allusion is 
made? It is just possible that he would have had a small 
scruple or two upon adopting such a course, for it would have 
been more than hazardous. The learned Serjeant made short 
work of the Domesday Book. It is conceived that his refer- 
ence to that record, though a brief one, has suggested some 
strong facts which very much enfeeble the positions assumed 
in the published speech ; the tide-mill at Dover is still mis- 
chievous ; it has sadly smashed the learned author's assump- 
tion — so at least it is thought. 

The Domesday Book, however, having been introduced, 
ought not in my opinion to be dismissed from the discussion 
by so cursory a glance at its contents, and so transient an 
allusion to that era of our country's history. 

Selden, though Mr. Serjeant Merewether would not conde- 
scend, or felt it inconvenient, to notice his '' Mare Clausum," 
is generally admitted to have proved in that work, by testi- 
mony which admits of no reasonable dispute, that our kings, 
from the earliest times, have claimed the dominion of the 
seas which surround the kingdom, and have exercised rights 
of ownership over them as the patrimony of their crown. If 
this position be well established, it follows that they possessed 
the shore as well as the sea ; for if they have owned the sea, 

c 2 
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they have possessed it at high water as well as low. Bat, 
waiving this point for the present, it may be asked, is it 
necessary, for the purpose of settling the prerogative claiins 
set out in the information, to fix on any period anterior to 
the time of forming the Domesday Book ? I concur in the 
opinion that Selden has firmly settled ther doctrine, that, as 
far back as history carries ns, our sovereigns have been lords 
of the sea, and owners of its soil But, stopping at the 
epoch of the Domesday Book, I ask, how stood the matter 
then ? This question suggests another : did William the 
Conqueror seize all the lands in England in right of conquest, 
and keep them in his possession, or allot them out to his 
Norman followers, or not ? If he did, there is some ground 
for the legal fiction that the tenures of all the lands in the 
kingdom were originally derived from the king. 

Perhaps the most rational mode of forming an opinion on 
the** subject, is to let it rest upon the actual deeds of the Con- 
queror according to the best historical accounts. But there 
are writers who advocate each side. I think the point is 
deserving the reader's consideration, in reference to the claims 
in question ; and, in order that he may judge correctly for 
himself, the best materials for assisting him to accomplish 
that object which I have been able to collect shall be placed 
before him. The following is Mr. Allen's^ argument con- 
futing the legal fiction: '' The fiction of the law, that the 
king is the ultimate proprietor of all the lands in the king- 
dom, has its origin, like his other transcendant prerogatives, 
in the attributes ascribed to him in his ideal capacity. It is 
a fundamental maxim and necessary principle of English 
tenures, ' that the king is the universal lord and original pro- 
prietor of all the lands in the kingdom, and that no man doth 
or can possess any part of it but what has, mediately or im- 

* On Prerogative, p. 131, first edition. 
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mediately, been derived as a dft firom him/ Bat in jnstice to 

proposition, which supposes that every landed proprietor owed 
his lands, at one time 01^ other, to the bounty of the crown, 
they consider it as a mere fiction of law, which has no found- 
ation in reality or truth.^ No one will now-a-days tell us 
with gravity, like Madox, that ' King William I. was Seised 
of the whole kingdom of England in demesne : that he 
retained part of it in his own seisin, and other parts thereof 
he granted and transferred to others.' ' If it were necessary 
to refute an assertion so utterly destitute of truth and pro- 
bability, it might be asked, how came Duke William, by his 
victory over Harold, to acquire the whole land of England in 
his own seisin ? Did he not bind himself by his coronation 
oath to maintain his subjects in their rights, and govern them 
by their ancient laws ; and was that obligation compatible 
with the universal confiscation of their estates ? 

''Are there not reports of judicial proceedings in his reign, 
which show that claims to property in land were tried and 
decided by charters and title-deeds derived firom the Saxons ? 
Are there not innumerable proofs in the Domesday, that 
lands were held under the Conqueror by the same proprietors 
who had enjoyed them under the Confessor ; and what evi- 
dence is there that in the meanwhile they had passed into the 
temporary occupation of the crown ? But, suppose the con- 
quest of William to have been as complete as the most extra- 
vagant of our prerogative writers have ever imagined ; suppose 
the native English, when they accepted him for their king, to 
have already forfeited all right to their former possessions ; 
had he not Norman followers, who claimed their share in the 
fruits of their common victory ? Were not many of his com- 
panions in the enterprise foreign adventurers, unconnected 

' Blackstone, ii. 51. ' Baronia Anglica, b. i. oh. ii. p. 25. 
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with him by any ties but those which they had voluntarily 
contracted ? Had not many of them joined in his expedition 
on the express condition that^ if successful, they should 
receive their portion of the spoil in reward of their services ? 
Were the lands they acquired in virtue of such a compact to 
be considered as spontaneous gifts of royal munificence? 
Were they so regarded by the followers of the Conqueror V 

This is a specimen of strong writing, but perhaps not very 
strong reasoning. The '^ compact '* between William and his 
chief followers is pTobable ; but he hardly pennitted each of 
his companions to take what lands he liked ; and, therefore, 
before the distribution of the lands, they may be said to have 
been in the possession of William I. It would be strange if 
the Conqueror had no useful, and even powerful, partisans, 
amongst the ancient landowners ; if he had, the fEict quite 
explains the circumstance that many landowners held the 
same lands at the time of the survey that they possessed 
in the time of the Confessor. 

On the other side, Sir H. EUis^ tell us, '^ It is difficult to 
form a judgment which shall be exactly supported by evidence 
as to the manner in which the distribution of the lands of 
England was made among the Conqueror's companions." 
* * * " The process, however, seems to have been, that 
a circuit of a larger or less extent, according to the rank, the 
services, or the number of the followers brought into the 
field, was given to the greater chieftains, who, having re- 
tained the lion's portion for themselves, distributed the rest 
in a similar manner, and in due division, according to the 
claims of the parties, upon the survivors of the officers and 
men who had fought beneath their several baimers ; the 
persons thus enfeofied holding as securely, and as independ- 
ently of the tenants in capite, as the tenants in capite held 
of the king.*' 

' Introduction, Pref. vii. 
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Kelham* 8ays, " It is certain that all la^ds, both of the 
laity and clergy, were, at the survey, held of the king directly 
in capite, and no land whatever, or township, was excepted 
from the account then taken/' Again, " The reader must 
observe firom this catalogue (of tenants in capite), that 
almost all the lands in England were divided by the Con- 
queror amongst his great men, commanders, soldiers, and 
ministerial dependants/' 

'^ The earldoms and baronies, bishoprics and prelacies, of 
the whole nation, he gave to his Normans, and scarcely per- 
mitted any Englishman to enjoy any place of honour, do- 
minion, or power ; and such aa were favoured with their own 
lands again were contented to hold them as tenants to Nor- 
man lords, and under such composition, rents, and services, as 
they put upon them/' 

" The church lands, indeed, by the mediation of Archbishop 
Lanfranc, were mostly restored, and taini or ministri, servants 
and rural or other small officers, that served Edward the 
Confessor, were afterwards retained by the Conqueror/' 

Sir Henry Ellis^ states that " the ancient demesne of the 
crown, as recorded in the survey, consisted of 1,422 manors, 
in different counties, besides some scattered lands and farms 
not comprehended therein, and quit-rents paid out of several 
other manors/' 

" According to Brady's calculation, the Earl of Mordaine, 
the Conqueror's half-brother, held no fewer than seven hun- 
dred and ninety-three manors. Alan, Earl of Bretagne, who 
commanded the rear of the army in the battle of Hastings, 
possessed four hundred and forty-two manors. Odo, Bishop 
o/Baieuity held fotir hundred and thirty-nine. The Bishop 
of Constance, who was also a soldier, two hundred and eighty 
manors. Boger de Burli had a hundred and seventy-four 

* Illustrations, p. 17, et ibid. p. 148. 

' Introduction to Domesday, vol. i. p. 225. 
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manors in Nottinghamshire. Ilbert de Laci had a hundred 
and sixty-fonr manors, most of them in Yorkshire. Wil- 
liam Peverel, the Conqueror's natural son, had a hundred and 
sixty-two manors. Robert de Stadford, a hundred and fifty. 
Roger de Laci a hundred and sixteen manors. Hugh de 
Montfort, more than a hundred. William de Warren had 
territorial allotments in Sussex, Hampshire, Buckinghamshire, 
Oxfordshire, Cambridgeshire, Huntingdonshire, Bedfordshire, 
Yorkshire, Lincolnshire, Essex, Norfolk, and Suffolk.'' 

It is obvious that this list, amounting to upwards of four 
thousand two hundred manors, contains only the distributions 
to the most considerable feudal lords. The laige number of 
manors, however, affords some notion of the extent to which 
the lands had been seized, and to which must be added all 
the smaUer aUotments to partisans of less consideration. 
Whether, therefore, Blackstone's doctrine — ^that all the lands 
in the kingdom were then held, mediately or immediately, 
from the king, as lord .paramount — ^be strictly correct, or not, 
it is clear that nearly all the lands were so held. 

But in addition to this taking of the lands from their owners, 
and bestowing them on the Conqueror's Norman followers, 
what other facts does history furnish which tend to prove 
that the country was treated like a subjugated one ? A few 
citations will, perhaps, answer this question satisfactorily. 

'' It suffices to say,^ that the Duke of Normandy's first 
invasion of the island was hostile ; that his subsequent ad- 
ministration was entirely supported by arms ; that in the 
very frame of his laws, he made a distinction between the 
Normans and English, to the advantage of the former ; that 
he acted in everything as absolute master over the natives, 
whose interests and affections he totally disr^arded; and 
that if there was an interval when he assumed the appearance 

* Hale's Hist. Com. Law, by Bunnington, note E, p. 108. 
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of a l^al magisiarate, the period was very short, and was 
nothing but a temporary sacrifioe, which he, as has been the 
case with most conquerors, was obliged to make of his incli- 
nation to his present policy. * ♦ * 

'^ The barbarians who subdued the Boman empire, though 
they settled in the conquered countries, yet, being accustomed 
to a rude, uncultivated life, found a small part of the island 
sufficient to supply all their wants, and they were not tempted 
to seize extensive possessions, which they neither knew how 
to cultivate or employ. But the Normans and other fo- 
reigners, who followed the standard of William, while they 
made the vanquished kingdom the seat of empire, were yet 
so far advanced in arts as to be acquainted with the advantages 
of a laige property ; and, having totally subdued the natives, 
they pushed the rights of conquest (very extensive in the 
eyes of avarice and ambition, however narrow in those of 
reason), to the utmost extremity against them. Except the 
former conquest of England by the Saxons themselves, who 
were induced, by peculiar circumstances, to proceed even to 
the extermination of the natives, it would be difficult to find 
in aU history a revolution more destructive, or attended with 
a more complete subjection of the ancient inhabitants. Con- 
tumely seems even to have been wantonly added to oppression, 
and the natives were universally reduced to such a state of 
meanness and poverty, that the English name became a term 
of reproach, and several generations elapsed before one &mily 
of Saxon pedigree was raised to any considerable honours, or 
could so much as attain the rank of barons of the realm. * * 

^' All ancient authors, who lived nearest the time, and 
best knew the state of the country, unanimously speak of 
the Norman dominion as a conquest by war.'' 

Again,^ ^' Their language, and the characters in which it 

* Hallam's Hist. Mid. Ages, chap. viii. part ii. p. 92. 
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was written, were rejected as barbarous ; in all schools chil- 
dren were taught French, and the laws were administered in 
no other tongue. It is well known that this use of French in 
all l^al proceedings lasted till the reign of Edward III. * * 

'^ In twenty years from the accession of William, almost 
the whole soil of England had been divided among foreigners. 
Of the native proprietors, many had perished in the scenes 
of rapine and tyranny which attended this convulsion ; many 
were &llen into the utmost poverty, and not a few, certainly, 
.still hdd their lands as vassals of Norman lords.'' 

This historian names the devastation of Yorkshire, — ^that 
of the New Forest, and the ruinous oppression of towns, as 
other proofe that William held and ruled the kingdom as a 
subjugated country. The curfew bell, which in many places 
is even now tolled, as it were to remind us of this national 
thraldom, was another mark of suspicious tyranny : these 

that William seized all the lands, and put them on a different 
tenure, how does that act and deed affect the question as to 
his ownership of the soil of the sea-shore, navigable rivers, 
Sdc. ? Is it probable that he seized the lands of the owners, 
but left the sea-shore untouched ? If he parcelled out the 
lands, including the sea-shore, to his followers, under spe- 
cified conditions, can it be maintained that, at the time 
the survey was made, the soil of the sea-shore absolutely 
belonged to the owners of the lands adjoining, and not to 
the crown ? Was there, at this peculiar juncture, any land- 
owner in England who would venture to call the Conqueror's 
right to the soil of the sea-shore in question ? But was the 
right to that boundary of the kingdom then a subject of in- 
difference to William ? Having subjugated the country, was 
the dominion of the sea that surrounded it, and consequently 
its shores and inlets, a thing of no consideration with the 
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Conqueror ? Blackstone^ says, " We learn, from the Saxon 
Chronicle, that in the nineteenth year of King William's 
reign an invasion was apprehended from Denmark/' This 
chronicle is, perhaps, one of the Saxon records to which 
Seijeant Merewether has not referred, — ^it may he seen in Sir 
Henry Ellis's Introduction.' The chronicle is adverted to 
because it is supposed to give conyindng evidence that the 
Conqueror had occasion to be cautious and watchful in mat- 
ters relating to the sea aad the coast, and that therefore he 
was not likely to permit the sea-shore and tidal rivers to 
be in any manner interfered with, much less taken out of his 
hands. But who was there sufficiently powerful or rash 
enough to make the attempt ? A large portion of the shore, 
creeks, &c., was in William's own hands, and the remaining 
part held directly from him by subordinates and supporters ; 
that dependants should have meddled with the boundaries of 
the kingdom, which the Conqueror had so strong an induce- 
ment to watch and to protect, is scarcely conceivable ; that any 
one holding lands did so int-erfere, is highly improbable. Proof of 
it there is none, and probability leads directly the other way. 

The author of the publidied speech tells us,' ''that in 
places in the Domesday Book where salt-pans and places are 
refeired to, they are treated as belonging to the owners of 
the adjoining land, and not the crown." 

Upon what authority the learned writer has made this 
assertion, it is not easy to find. Sir H. Ellis^ says that '' the 
salt-works of Cheshire were those of the greatest consequence. 
*** Of the rents and profits of these salinaB, King Edward 
had two portions, and Edwin Earl of Chester, the third ; 
beside which the earl had a salt-work of his own, firom which 
hifl own household wMSuppUed. If the earl sold any from it, 

* Commentaries, Ghitty*B ed. book ii. p. 49. ' Vol. i. p. 13. 

» Page 9. * Intro, vol. i. p. 180. 
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the king had twopence as toll, and the earl the third penny. 
The owners of private salt-works were^also permitted to have 
salt for the nse of their families, toll free, but paid toll for all 
which they sold, whether at the works or in any other part of 
the county of Chester/' This quotation, so far from support- 
ing the segeant's assertion, proves that before the survey, the 
king had two-thirds of the produce of the salt-pit^, which 
were of the greatest consequence. If there be a particle of 
evidence in Domesday Book to support the learned Serjeant's 
doctrine, he should have pointed it out, for it is time thrown 
away to search for it ; on the contrary, Sir H. Ellis's comments 
lead to a directly opposite inference. 

Hence, from the evidence which the Domesday record 
supplies, and which seems to be confirmed by credible his- 
torians, it may safely be concluded that all, or nearly all the 
lands in England, at that period were held by the king or by 
his tenants, and consequently that the sea-shore and parts of 
the sea-shore, lands over which the tide flowed and reflowed, 
were held by the same parties. At that peculiar epoch, there 
can be no rational doubt raised as to who owned the soil of 
the shore, tidal rivers, &c. If the learned writer of the 
published speech can find one well-founded instance of a 
landowner exercising rights upon those sea-shore lands inde- 
pendently, as his own, he should have adduced it ; — ^he has done 
nothing of the kind. I believe he has not done it, simply 
because no such instance can be found. 

The point that the Conqueror seized all the lands in the 
kingdom, of which the sea-shores that surround it have, time 
out of mind, been deemed a part, has been discussed at such 
length, because I consider that some collateral questions, 
bearing upon the subject under discussion, very much depend 
upon that fact. 

The doctrine that all the lands in the kingdom once 
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belonged to the king, is found in onr oldest law books. '' All 
that is contained in this chapter was the king's prerogativey 
by order of the common law, as it may appear in the books 
of Bracton and Biitton, and in a book in the 24ih year of 
King Edward the third, where it is said that no lord can be 
more andenter than the king ; for all wa^ in him and came 
from him at the b^inning/'^ 

" Le B.oy est Seignio immediat ou mediat de tontes les 
terres en Angleterre."* 

Now admitting that the soil of the sea-shores, tidal rivers, 
&c, was the Conqueror's, must not a party who now chums 
any part of that soil, show his title to it ? Has any sovereign 
since William had the power to give lands without letters 
patent, or some record ? Does mere prescription give the 
holder a valid title to the lands claimed in the information ? 
Ought the presumption to be raised and acted upon, 4)hat 
there is such a prescription, when it aflfects the rights of the 
crown ? One of our l^al maxims is, '' B^' nil dat nisi p^ 
recordum." — ^* Le^ Boy ne pent doner terres sans lettres 
patentes." 

But does bare prescription give a title to jhe sec^shoref 
That part of the sea-shore, and of the banks of tidal rivers, 
which is in dispute, is either land, or land at times covered 
with water ; in either case, therefore, it is comprised in 
the usual definition of land. Now Blackstone^ lays it down, 
that no prescription can give a title to* land and other cor* 
poreal inheritances, of which more certain evidence can be 
had ; namely, *' corporeal seisin and inheritance." 

Gomyns^ also states, that " it should seem that land cannot 

> Staonfonle Prerog. dbaip, ii. foL 10. Printed 1548. 

* Year Book, 12 H. 7, 19, Index. 

* Lofifs Reports, Maxims, &c. 298. * Year Book, 12 H. 7, 11. 

* 2 Comment, p. 264. 

' Digest, title Fianohise, A 1, yoL n. L 
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be claimed by prescription ; that is to say, the owner cannot 
entitle himself to it by pleading that himself and his ancestors 
have immemorially exercised dominion oyer such a close, by 
continual occupancy, because this is no other than asserting 
an absolute ownership therein ; in which case the law designates 
his right a seisin in fee, and by that title must it be claimed.'^ 
The soil of the sea-shore and of tidal rivers being technically 
land, is capable of seisin in law. The law requires the best 
evidence of a right that can be adduced ; when, therefore, a 
party claims a right to the sea-shore, the law requires proof of 
seisin, either past or preset, as the best evidence of that 
right. 

Prescription concerns things appendant or appurtenant ; ^ 
the soil of the sea-shores, tidal rivers, harbours, &c., can be 
neither the one nor the other : hence it is difficult to perceive 
how a tide to such property can be supported by prescription 
only, if the fact be kept in view, that at the time of the survey, 
all the lands in the kingdom, including the sea-shore and 
tidal rivers, were in the hands of the king or his tenants. 

No doubt the kings of England have firequentiy granted 
the rights of ownership in the sea-shore, ^bours, &c., to 
their subjects ; and in all cases where such grants can be pro- 
duced, cadit qucGstio. The crown having legally parted with 
its property, it would be unjust and oppressive were any 
attempt made to take that which had been properly trans- 
ferred to a subject according to the law of the land. Let the 
present owners only produce their letters patent or whatever 
form of grant was in use at the time when the transfer was 
made, and it may be safely predicated that there is no judge 
in England who would not unhesitatingly decide that the 
crown was seeking to seize a property which does not belong 
to it. In such case, law and equity would entirely concur 

* Co. Liu. 1216. See also 8 Bam. & Creas. p. 141. 



UIQHTS TO THE SBA-SHOBE. 31 

with justice and common sense to protect the l^ally acquired 
rights of Englishmen from prerogative encroachments of that 
description. But must not some title be shown? Is it 
sufficient to say, with respect to such property, " I have it ; 
therefore, it is mine ; and I refuse to tell you how I came by 
it?'" Prescription is the allegation and proof of tisctgey and 
nothing more : it may give one a title to the wreck cast on 
the sea-shore — ^to fish, &c. ; but these are species of property 
entirely distinct &om the land : why, then, should the law go 
further, and thoit even against the king, by tacking to that 
title a right to the soil itself?^ 

A work bearing the above title was published by Francis 
Hargrave, Esq., in 1 787 : the work has generally been ascribed 
to the celebrated. i/or{2 Hale. From the time of its publica- 
tion up to the present, owing, no doubt, to the profound learn- 
ing of the supposed author, and the great celebrity of the 
editor, the work has been regarded as standard authority 
upon the subject indicated by the titie, and as such it has 
been referred to by judges on the bench and quoted by text 
writers generally, without any apparent qualification or doubt 
as to its authenticity or soundness. It has usually been con- 
sidered an elaborate and very learned exposition of the law 
upon the various points therein discussed. The treatise 
'^ De Jure Maris'' has formed no exception to the editor's 
assertion,^ that, " so great indeed is the confidence of pro- 
fessional men in the assistance furnished to us by lawyers 
such as Lord Hale, that instead of going to the fount-ain- 
head for new supplies, we of the present age place our chief 
resource in the materials to be found in their works, and 

> Hall on the Sea-ahore, p. 41. • Hargrave's Tracts, Pre&ce, p. 12. 
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rarely attempt anything beyond an application of the know- 
ledge they contain/' Now, allowing the doctrine proponnded 
in the treatise just named to be the law of the land, it wonld 
be a somewhat difficult undertaking to maintain the position 
assumed by the learned author of the published speech. He 
apparently felt, that, as a preliminary step in his case, it was 
absolutely necessary to nullify that hitherto esteemed autho- 
rity ; consequently, the seijeant, having screwed up his courage 
to the sticking-point, poured in his broadside of demolition 
upon the devoted work in this way :' " I have now to advert 
to a treatise, which I am well aware has led to much of the 
misconception respecting this supposed principle of law. It 
is a treatise, familiarly called Lord Hale's ; but I have every 
reason for thinking, as far as regards the book published by 
Mr. Hargrave, that it is not Lord Hale's ; at least, I would 
venture so far to say, that there is no sound reason for 
assuming that it is. I have looked at the manuscript in the 
British Museum ; the writing is beyond ail question not Lord 
Hale's : it is the writing of a clerk, evidently copied from 
some book ; and there is nothing in it to show that it is 
Lord Hale's, excepting that in one comer of the first leaf 
there is put at the top ' Chief Justice Hale,' but in modem 
handwriting. That Mr. Hargrave had no information that it 
was Lord Hale's, and that he himself was scarcely satisfied that 
it was so, seems to be plain ; because, for his authority that it 
is Lord Hale's, he refers only to an observation of Sir Thomas 
Parker, in his reports, quoting a manuscript of Lord Hale's, 
which Mr. Hargrave assumes to be this ' De Jure Maris.' 
But, my lord, when that matter is investigated, it will be 
found, that in the British Museum there is another manu- 
script in Lord Hale's handwriting, and which is probably the 
one alluded to by Sir Thomas Parker ; Mr. Hargrave, there 

' Published Speech, p. 11. 
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fore, himself seems rather to have proceeded upon that imper- 
fect eyidence than any precise knowledge of his own. And I 
say this, my lord, because it will be a matter of considerable 
importance whether this is really a work of Lord Hale's or 
not ; and I cannot help thinking, that, out of regard to the 
character of that very learned judge, the proper conclusion is 
that it is not, on account of the apparent contradictions and 
inaccuracies which are to be met with on the face of the trea* 
tise itself. Therefore, as an authority, I imagine it cannot 
be relied upon, though it has been hitherto treated as a book 
of authority. In a future stage of the observations which I 
have to make, I shall state to your lordship how it ought to 
be treated as bearing upon this point." 

The learned Serjeant sets about the demolishment of this 
high authority quite artistically. In order to deaden the 
public sympathy for the annihilation of so venerable and 
highly valued a favourite, the ruthless judge, in passing sen- 
tencCy proclaims that the public has for years been imposed 
upon ; that instead of being one of Lord Hale's high-bred 
progeny, as palmed upon the country by its foster-father, 
Mr. Hargrave, it is only some gipsy-changeling, whose parent- 
age is too obscure to be worth any inquiry : that what the 
whole host of learned lawyers for the last sixty years have 
considered to be Lord Hale's " De Jure Maris," turns out to 
be not Lord Hale's, but Lord knows who's : that after all, 
Mr. Haigrave's imposing epithets upon the work about its 
profundity and completeness, it is found, in fact, to be only a 
bundle of blunders entirely undeserving the least considera- 
tion of any lawyer who wishes to have credit for the smallest 
modicum of brains. 

Now, upon what evidence is this spoken and published 
sentence of iU^timacy and extinction founded ? Let us 
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It has been observed that the learned writer of the pub- 
lished speech says, '^ I have looked at the manuscript in the 
British Museum; the writing beyond all question is not 
Lord Hale's : it is the writing of a clerk, evidently copied 
from some book, and there is nothing in it to show that it is 
Lord HaleX excepting that in one comer of the first leaf, 
there is put at the top ' Chief Justice Hale,' in modem 
handwriting. That Mr. Hargrave had no information that 
it was Lord Hale's, and that he was $ca/redy satisfied that it 
was so, seems to be plain, because, for his authority that it 
is Lord Hale's, he refers only to an observation of Sir Thomas 
Parker, in his reports, quoting ' a manuscript of Lord Hale's,' 
which Mr. Hargrave assumes to be this ' De Jure Maris.' " 

The Serjeant has given us no clue by which we can find 
what manuscript in the British Museum he refers to. 

Mr. Roscoe, in his " Life of Hale,"* tells us, that " the 
zeal with which Sir Matthew Hale availed himself of every 
opportunity to increase the stores of his professional know- 
ledge, is evinced by the rare and curious collection of MSS. 
relative to the law which he accumulated at great expense in 
his lifetime, and which, on his death, he bequeathed to the 
library of Lincoln's- Inn. The purchase and transcription 
of these MSS. are said to have cost him c£?l,500." 

In the " Life of Hale'** published in Runningtbn's edition 
of the " History of Common Law," is an extract of Sir 
Matthew's will, and a schedule of the manuscripts bequeathed 
to Lincoln's- Inn. 

In Lord Campbell's interesting work, " The Lives of the 
Chief Justices," it is said, '' all his manuscripts and records he 
left by his will to the library of Lincoln s-Inn, pronouncing 
them ' a rare collection — a treasure worth having and keeping, 

* Cab. Cyclo. p. 81. 

' Hale*8 History of the Common Law, by Chas. Eunnington, Esq., p. xlyi. 
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and not fit for every one's view/ From this repository^ the 
late Mr. Hargrave published, to the great benefit of the com- 
mrndty, two yalaable tracts by Hale, ' De Portibus Maris,' 
and on the Jurisdiction of the Lords' House of Parliament ; 
both of which show a familiarity with our l^al antiquities 
and powers of distribution and illustration worthy of the 
highest admiration."^ 

Lord Campbell had such ample means of furnishing himself 
with the best information for his purpose, and apparently 
spared no pains in acquiring it in writing the biographical 
work referred to, that one hesitates to call in question any 
statement which he has published ; still, there may be some 
doubts as to whether his lordship be strictly correct with 
respect to Mr. Hargrave and the " Be Portibus Maris," par- 
ticularly as that work is not found in the above-mentioned 
schedule. 

But what says Mr. Hargrave on this topic ? I quote firom 
a treatise, entitled '^ A Collection of Trad» relating to the 
law of England, fironi manuscripts now firsji edited by Francis 
Hargrave, Esq., Barrister-at-law," vol. 1, date 1784. 

At the end of the Preface is, " -4 Treatise in three parts : 
Pc^9 prima — ' De Jure Maris et Brachiorum ejusdem ;' 
Pa/rs seeunda — * De Portibus Maris ;' Pars tertia — * Con- 
cerning the customs of goods imported and exported ;' firom a 
manmaript of Lord Chief Justice Hale*' 

At the bottom of this title-page is printed the following 
note : — '' [The manuscript, from which this treatise is printed, 
was part of the valuable present to the editor from Gkorge 
Hardinge, Esq., Solicitor-General to the Queen, for which 
acknowledgment is made in the preface to this volume. There 
cannot be the least dot^t of its bein^ written by Lord Chief 
Justice Haiky though it is not in his handwriting, but appears 

* Life of Hale, vol. i. p. 58. 
D 2 
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to be a fair copy by some transcriber. The contents agree with 
the article No. 20 and 21 in the list of Lord Chief Justice 
Hale's manuscripts at the end of his life by Bishop Bvmett. 
The title of the manuscript is 'derbcUim, as here given by 
the words between the marks of quotation]."' 

The reader's attention is especially invited to this note. 
Serjeant Merewether tells the Lord Chancellor ^.nd the public 
that Mr. Hargrave was scarcely satisfied that the manuscript 
was Lord Hale's ; Mr. Hargrave himself states " that there 
cannot be the least doubt of its being written by Lord Hale." 
" Because," adds the Seijeant, " for his authority he refers only 
to an observation of Sir Thomas Parker, in his reports, quot- 
ing a manuscript of Lori Hale's, which Mr. Hargrave assumes 
to be this * De Jure Maris.' " Where is the learned writer's 
authority for ascribing this assumption to Mr. Hargrave ? So 
far was Mr. Hargrave from having any doubt or suspicion as 
to the authorship of the work, that he says,^ '^ in this learned 
treatise the reader will find the same luminous order in the 
distribution of subjects, the same uncommonness of materials 
from curious records and manuscripts, the same profoundness of 
remark, the same command of perspicuous and forcible lan- 
guage, with the same guarded reserve in offering opinions on 
great controverted points of law and the constitution, as charac- 
terize the legal writings of Lord Hale heretofore published." 

I have examined, as closely as I can, the fifty-two quarto 
pages of preface to Mr. Hargrave's treatise, and although he 
is verbosely grateful, apparently to every one who had ofiered 
him any assistance in his undertaking, I have entirely failed 
to find Sir Thomas Parker's name in any part. It may be as 
well, perhaps, to quote Mr. Hargrave's acknowledgments. 
*He says,^ " The occasion of my engagement in this undertaking 
was, a present to me of two valuable manuscripts of Lord Hale 

' Pre&ce, p. vi. • Ibid. p. i. 
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from a gentlemaB eminent for eloquence at the bar, and other 
splendid accomplishments (George Hardinge, Esq., Solicitor- 
General to the Qaeen). One of these manuscripts is the first 
and principal treatise in the present volume, viz. : * De Jure 
Maris/ *' (The other manuscript referred to need not be dis- 
cussed here.) Mr. Hargrave mentions his excellent friend 
John St. John, Esq., the Honourable Daines Barrington, the 
Treasurer of the Inner Temple, and Thomas Barton, Esq. 
From another gentleman, Joseph Jekyl, Esq., he received the 
liberal tender of his whole stock of law manuscripts, amongst 
which were various unpublished tracts of Lord Hale. He also 
refers in complimentary terms to Sir John Sinclair, Bart., 
Lord Chief Baron Skynner, John Mitford, Esq., Mr. Henry 
Hoyle Oddie, Mr. Edmund Estcourt, and John Blagdon 
Hale, the present worthy possessor of Lord Hale's original 
manuscripts. Mr. Butler, Mr. Beardsworth, of Lincoln's- 
Inn, Henry Cowper, Esq., Robert Gibbon, Esq., Mr. Walwyn 
Shepheard, Thomas Chapman, Esq., John Baynes, Esq., the 
Rev. Messrs. H. Ascough, Harpur, and Smith Hargrave, are, 
I believe, all the persons to whom Mr. Hargrave adverts as 
having afforded him any assistance or given him any sugges- 
tions. If Sir Thomas Parker's name be anywhere mentioned 
in the treatise, I have been unable to find it. It is true 
Mr. Hargrave may have written one thing on some manuscript 
which the author of the published speech may have seen, and 
another totally different thing to publish with his name and 
credit attached to it. This is unlikely ; still it may have hap- 
pened. Can any other solution be given to the enigma 
respecting the name of Sir Thomas Parker ? Let us, at all 
events, make the attempt to find one. 

In Mr. Butler's preface to the thirteenth edition of " Coke 
upon Littleton," he tells us, that " Mr. Hargrave began the 
present edition by publishing it in numbers. Soon after his 
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publication of the first number, he was favoured with Xord 
Chief Justice Hale's manuscript notes. By an advertisement 
prefixed to the second number, he informed the public that 
they were very numerous, as far as the chapter on knight ser- 
vice ; that they were few on the subsequent parts of the work ; 
that for the communication of them, he was indebted to the 
liberal spirit of a noble lord (Lord Hardwicke)^ who had 
ever distinguished himself as a zealous encourager of und^- 
takings having the least tendency to promote science and 
learning." 

Mr. Hargrave having completed one part of that edition, 
announced, by advertisement, that he had relinquished the 
wock, and that he (Mr. Butler) had undertaken to continue it. 

^' That soon after the publication of the advertisement, 
Mr. Butler, through the obliging influence of John Halliday, 
Esq., of Lincoln's-Inn, with the executors of the late Sir 
Thomas Pa/rker^ was favoured with a copy of the notes of 
Lord Chancellor Nottingham and Lord Hale upon this work. 
The following account is given of them in a note in Si& 
Thomas Pabkbr's own handwriting." 

" The notes to this book, in my handwriting (except one 
note in folio 26 b, and some modem cases), were transcribed 
from a copy of the Lord Chancellor Nottingham's manuscript 
notes in the margin of his Lord Coke's ^ Commentary upon 
Littleton,' which copy was made for the use of his son, 
Heneage Finch, Esq., Solicitor-Oeneral, afterwards Earl of 
Aylesford, and is now in the possession of the Honourable 
Mr. Legge, to whose favour I am indebted for these notes." 

'^ The notes in a different handwriting were transcribed 
from a copy of Lord Chief Justice Hale's MSS. notes in 
the margin of * Coke upon Littleton,' presented by Lord 
Hale to the father of Philip Gybbon, Esq., which copy was 
made for the use of the Honourable Charles Yorke, Esq., 
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his Majesty's Solicitor-General. The book, in which the 
notes are in the handwriting of Lord Hale, is now in the pos- 
session of Mr. Oybbon, and the book from which these notes 
are transcribed, by the favour of Mr. Yorke, is now in my 
possession. — T. Parker, 1752." 

Had Mr. Serjeant Merewether been a less cautious writer, it 
might have been supposed that he had taken the above reference 
to Lord Hale's manuscript on "Coke upon Littleton" to apply 
to his manuscript on "De Jure Maris." An inexperienced ana- 
tomist, in trying his experiments, might, in a similar manner, 
have screwed on a head upon the wrong shoulders ; but it can 
hardly be imagined that the learned Serjeant would have made 
such an error in addressing the Lord Chancellor, — ^much less 
that he would have further perpetuated it by subsequently 
publishing it as his chief grounds for annihilating the authen- 
ticity of the treatise " De Jure Maris." And yet, how are 
we to get over the difficulty ? Mr. Hargrave himself tells 
his readers that he had the manuscript of " De Jure Maris " 
from George Hardinge, Esq. ; that he obtained Lord Hale's 
notes on Coke from Lord Hardwicke ; but he makes no 
visible reference to Sir Thomas Parker in either case. The 
only point, I think, in Serjeant Merewether's allegations 
against the authenticity of the " De Jure Maris " which has 
any foundation whatever, is that which Mr. Hargrave states, 
namely, that the manuscript is not in the handwriting of 
Lord Hale ; very likely it was copied by some one who could 
write a more legible hand than the author wrote ; however, 
no matter, I make the seijeant a present of that fact. With 
respect, therefore, to Mr. Hargrave's depending upon the 
imperfect evidence of Sir Thomas Parker, the learned writer 
of the published speech may be right, but I think he is mani- 
festly wrong. The discovery which the learned author, in his 
laborious researches, has made, in the connection between 
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Sir Thomas Parker and the treatise '^ De Jure Maris/' may 
be a great one, and, in future generations, lead to important 
consequences ; still, after the most careful consideration which 
I have been able to bestow upon that discovery, it seems to 
me, at present, a very odd one ; and, were not the personages 
concerned so venerable that a joke in their presence might 
appear unseemly, I should be inclined to say that the '' Dis- 
covery'' looks exactly like that great natural cuiiosityy — a 
true and veritable mare's nest But admitting that Mr. 
Seijeant Merewether's strange attack on the authenticity of 
the treatise had completely demolished it ; suppose the evi- 
dence, that " De Jure Maris " was not composed by Hale, 
were as strong and as generally convincing as that which 
proves that it was ; — ^what then ? Might not the doctrines set 
forth in the book have been the received law of the land, 
though not supported by the celebrity of Hale's authority ? 
Are, or are not, the precepts propounded in that treatise, 
which has hitherto been generally deemed the highest autho- 
rity by our most learned judges, the Law of England^ would 
appear to be the most important question. Provided the 
work contain the real law of the land upon the subject 
treated, the authorship of the book is, one might fimcy, a 
point of very secondary consideration. Why, then, has the 
writer of the published speech brought his artillery to bear 
so forcibly upon the mere authenticity of the work ? Perhaps 
there was one reason : Lord Hale — so history tells us — though 
a most conscientious judge, and deeply-learned constitutional 
lawyer, was not an advocate for any undue stretch of the 
prerogative. The royal rule " Sic voloy dc jubeo^ stet pro 
ratione wlunljqs" found no friend in that upright judge. 
Mr. Hargrave informs us, in his Preface,^ that Lord Hale, 
'^ though sincerely hostile to all irregularities attempted against 

*• Page vi. 
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the crown, was, at the same time, so averse to ail encroach- 
ments under the sanction of prerogative, that he conld neither 
be awed nor won into any compliances having that tendency/' 
Hence, it is not probable that Hale would have published 
a work treating on prerogative rights which he did not 
consider to be founded on the established law of the land. 
Coupling the strong bias of Hale's mind with the peculiar 
nature of the matter discussed in the '' De Jure Maris,'' it will 
be perceived that it was a deep-laid and politic move by the 
learned writer of the published speech to bastardize this ban- 
tling of Hale's. To effect that object, was no doubt a most 
important step in the author's plan of upsetting the law ; for, 
were that book another's, it might be said to be the produc- 
tion of some aspiring crown lawyer, who was bidding high for 
promotion by humouring the peculiar notions of the reigning 
sovereign concerning the extent of prerogative rights: the 
Serjeant's scheme was a subtle one, — the result to which it 
led him has been already named. 

But, besides the general belief of all our judges and lawy^s 
during the last sixty years, up to the era of Mr. Serjeant 
Merewether, what collateral proo& are there that the treatise 
was Hale's ? What are the probabilities which tend to make 
it likdy that he was the author ? Did Hale himself leave 
any work which gives any additional evidence ? . Was he on 
terms of intimacy with any author who wrote on the same 
topic? Have we any contemporary works which treat on 
prerogative rights, and which tend to confirm the views 
ascribed to Hale ? 

First. In a work of Hale's,^ the authenticity of which, I 
believe, is undoubted, namely, ^' Considerations touching the 
Amendment of the Laws," cap. 6, sec. 3, he says, ^' Touch- 
ing lands left by the sea> we find very many and very trouble- 

* Hargrave'B Tracts, vol. i. p. 277. 
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some suites ; the snbject yexed ; that projectors make adyan- 
tage, and the king bears the undeseryed odium of it ; and, 
in conclusion, gains nothing else by it. And yet it is possible 
that yast improyements may be gotten from the sea, in success 
of time, which yet may be encroached by the adjacent owners. 
I think it may be a just and a profitable law, that those that 
have been in possession of shoarB and reUcted lands for forty 
years last past, should quietly enjoy them, without question ; 
and that there should be set up posts and marks round about 
the kingdom, for the discrimination of what is now held 
from what shall aftei^wards be acquired, to the end that what 
lyes without the extent of these bounds may unquestionably 
be the king's, excepting only snch salt riTers where the snbject 
hath, by grant or prescription, the riyer itself, and, conse- 
quently, Hxejiumalia incremefUa/' 

I think this highly important suggestion plainly shows 
that the right to the sea-shore had much engaged Hale's 
thoughts; and I also think it unmistakably proyes that he 
considered the searsfaore, salt riyers, &c., generally speaking, 
to belong to the king. 

It may also be mentioned, that, in his Analysis of the Law,^ 
he describes maritime increase by reason of iUwoio marU^ as 
a prerogatiye of the king. 

Secondly. Roscoe* informs us, that it was the good fortune 
of Hale at an early age to secure the friendship of Selden, 
whose yarious acquirements and instmctiye conyersations led 
Hale to extend the scope of his studies. Lord Hale was one 
of Selden's executors ; the attention which Hale paid to 
Belden's works may be learned from a perusal of the titles 
of his manuscripts,' which he bequeathed to Lincoln's Inn. 



» Page 18. » Life of Hale, p. 62. 

' Life, Bunnington*8 Edition, Hist. Com. Law, p. 47. 
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Now although the writer of the published speech hsB not 
condescended to notice Selden's ** Mare Glaosum/' his being 
the author of that work will hardly be denied, nor will it be 
doubted, afber the above citation, that Hale was well 
acquainted with the treatise which had cost his friend and 
adviser so much labour. Hence, it may fairly be inferred, 
that the topic did occupy Lord Hale's thoughts ; it formed 
one of the subjects on which much of his friend's celebrity 
rested, — ^he could not, therefore, have been indifferent to it. 
These minute circumstances, as I think, render it very pro- 
bable that Lord Hale was the author of the work which has 
been so commonly ascribed to him. 

Thirdly. What was the law on the subject in the time of 
Lord Hale ? What said any contemporary writer ? 

Shepperd, the author of the " Touchstone," published a 
work which he called ^^ A Orand Abridgement of the Common 
and Statute Law of England." It was published in three 
volumes, quarto : mine is the second edition, and was printed 
in the year 1676. 

"On the Prerogative of the King" (part iii. page 97), 
Shepperd thus laid down the law : — 

" The king being to look to the sea oa well as to the dry 
land, and being to defend his subjects both by sea and land, 
the law, therefore, gives him many prerogatives both upon 
the one and the other." As thus : — 

" (1.) That the king, as supreme, is Ctistas tctms regni 
AngUw, and to take care both of aea and land: of both 
which he, not only as \^ protection^ but to propriety^ is said 
to be lord. And therefore, that ike /our seas, being as the 
walls of the kingdom, and havens, creeks, and ports ad- 
joining to the sea, being the gates and posterns of it, are said 
by law to belong to him, and he is to name and appoint the 
officers for the custody thereof." # * # # 
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** (4.) That in cases where the sea-banks be broken or the 
sewers or gatters thereof not secnred, the king might hereto- 
fore (by the common law) have appointed commissioners of 
setDorSy and have given them commission to inquire of and to 
have punished the defaults, and to have ordered the repairs 
of the passages, gatters, and rivers that lead into the sea. 
The which is now further provided for by the statutes of 
23 Hen. 8, cap. 5, and 13 Eliz., cap. 9, and 1 Mar., cap. 11, 
with many othere. 

** (5.) That the king may, upon special occasion, arrest 
ships within the seas for the voyages of the realm. 

*' (6.) That he may by law, for his enablement and encou- 
ragement herein, and to help to maintain his navy, have and 
take divers privileges and advantages, in, upon, and about 
ike sea and rivers thereunto belonging. For — 

** (1.) The soily banks, and shores, as high as they 
flow and reflow, belong to him. 

'^ (2.) He is to have all the ha^^ens, ports, and creeks 
thereof 

** (3.) He is to have all the navigable rivers and 
breaches of the sea, as Thames, the Lee, and the rest, 
which are called his streams : and he hath, and is to 
have in them, the same prerogative, so high as the Ma 
floweth and refloweth in them, as he hath in alto mart. 
And therein the fishing, riff ore juris, as a roycd fishing, 
doth belong to him. But in the other rivers not navi- 
gable, the tenants of either side of the water are of 
common right, to have the fishing of them. (12 A. SS. 
pL 93 ; Plow. 316 ; Davis, 57.)" 
Now it should be borne in mind that Shepperd and Hale 
were cotemporaries. Shepperd died in 1674, and Hale in 
1676^ Selden died about twenty years before Hale ; Shep- 
perd was a legal writer of some note in his day ; it is there- 
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fore not likely that he would haye inserted the above para- 
graphs in his '^ Grand Abridgement,*' if they had not been 
the receiyed law of the land. 

Mr. Serjeant Merewether thns concludes his animadver- 
sions on the " De Jure Maris :" — ^^ Therefore^ afl an autho- 
rity, I imagine it cannot be relied upon, though it has been 
hitherto treated as a book of authority.'' I, on the contrary, 
consider, that whatever authority the book has carried up to 
this time, it remains entirely undiminished ; that not a shadow 
of doubt has been cast upon it ; that its authenticity has not 
lost an atom, it has not even been touched ; and consequently, 
that the Serjeant's '^ therefore" is altogether a n<m sequitUTi, 
The reader will, however, it is hoped, refer to the works men- 
tioned, and form his own opinion ; if he performs that task 
impartially, the matter may, I think, be left to his decision 
with undoubting confidence. 

Having, as it is believed, shown that the authenticity of 
the '' De Jure Maris" remains in all its integrity, the records 
quoted in the book might perhaps be safely left to stand for 
as much as they are worth, notwithstanding the learned 
Serjeant's comments upon them. But I fancy there are many 
peculiarities attached to some of the most important ones 
which he has not deemed necessary to speak or print, but 
which give the cases a totally different aspect : this may be 
mere fancy ; still, a few instances may be adduced in support 
of that view. 

HENRY III. 

The learned writer of the speech refers to the Shinberge 
case :^ he quotes firom Hale's book, that the river Severn had 
gained upon Shinbridge ; so much so, that its channel ran over 
part of Shinbridge lands, and had lost part thereof unto the 

^ De Jure llms, p. 16 ; Speech, p. 12. 
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other side, though it was afterwards thrown back again to 
Shinbridge ; the decision was, " it shall not belong to Ante" 
(the opposite -village), ^' neither was it at all claiined by the 
king, though the Seycam, in that place, be an arm of the 
sea." 

The learned writer, in this instance, as in many others, 
very adroitly quotes exactly the bit that suits him, and no 
more. If he had taken the next line, it might, perhaps, haye 
let in a new light upon the subject Inmiediately after the 
part cited by the Serjeant, the author of '^ De Jure Maris'' 
adds, " But the truth is, that there the maritima inerementa 
of that river belong to the Barons of Barclay." Who was 
the Baron of Barclay ? We must not expect any inconve- 
nient information of that kind from the published speecL 
The remaining part of the paragraph, in the serjeant^s book,^ 
IS, " Now the proposition in this information is, that an arm 
of the sea, the shores, and all belonging to an arm of the sea, 
are the property of the crown. It appears to me, that this 
doctrine was at least unknown in the reign of King Henry III. 
I shall have occasion also to draw your lordship's attention to 
another case, much of the same kind, commonly called Lard 
Barclays case, which arose upon the same river a little 
higher up." 

Whether the learned segeant did call the Lord Chancellor's 
attention to his mpposed case in bis spoken address or not, is 
not easily ascertainable. I have been unable to find any 
reference to it in his published speech ; it seems necessary, 
therefore, to supply the filling up of the gap. The author of 
^' De Jure Maris," in the same page from which the seijeant's 
quotation was taken, goes on to say, '^ And the truth is also, 
that river, which is a wild unruly river, and many times shifts 
its channel, especially in that flat between Shinberge and 

' Speech, p. 12. 
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Anre^ is the common boundary between the manors of either 
side, Tiz., the filvm aqucB^ or middle of the stream. And 
this is the custom of the manors contigaons to that riyer, 
fix)m Gloucester down to Aure, which was not taken notice of 
in the record.'* Again, in the case referred to, on page 34 
of '^ De Jure Maris/' in which Lord Barclay is again men- 
tioned (perhaps this is the case named by the Serjeant) — 

(1.) It was proved that the Barons of Barclay were, from 
the time of Henry the Second, owners of the great manor of 
Barclay. 

(2.) That the riyer of the Seyem, vsque JUum aquce, was, 
time out of memory, parcel of that manor. 

(3.) That by the constant custom of that country, the 
^um aquoB of the riyer Seyem was the common boundary of 
the manors on either side of the riyer. 

It was also proved that the lords of the manors adjacent to 
this riyer, and particularly those of that manor, had all royal 
fish taken within the riyer opposite to their manor vsque 
JUum aqucB. 

That the lords of the manors adjacent had ancient rocks or 
fishing-places, and weirs, or such as were of that nature, 
within the very channel. 

There were many other points adduced tending to prove 
that the owners of the adjacent manors exercised an exclusive 
light over the sail of the river, although that river might 
fisdrly be considered a navigable one. But what of that ? It 
is an historical fact that admits of no disputation, that Wil- 
liam the Conqueror granted out large portions of land to his 
chiefe and followers. Now if William himself did not grant 
this exclusive right to the Baron of Barclay, it was traced up 
exceedingly near to the Conqueror, namely to Henry II. 
But what do we find to be the case with regard to this imme- 
diate neighbourhood ? Sir Henry Ellis informs us of " the 
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remarkable instance of the Berkeleys of 'Bericeley Castle, in 
Gloucestershire, who haye descended in a direct line from 
Roger de Berkeley, the Conqueror's companion'' The 
Domesday Book proves that Boger de Berkeley held lands 
near the locus in quo, at the time of the survey. 

Is it possible that Serjeant Merewether can attempt to 
maintun that lands and rights which were granted to parties 
by the Conqueror himself, can be assimilated to the lands 
and rights of other parties who have no such original transfer 
to adduce ? If William the Conqueror granted lands and 
rights, whatever they may be, to Ids friends and followers, 
and if it can be shown that such property is now held by the 
grantees' descendants, I apprehend that the crown would not 
contest such possessions longer than to ascertain the fact that 
they are so held. The Conqueror could not give away such 
properties and keep them too ; and the same remarks apply to 
the like prerogative rights which other sovereigns may have 
since l^ally made over to their subjects ; this has been said 
before, but clearly, such transfers, in either case, cannot affect 
the general question mooted in the information. 

Mr. Hall^ considers that this Barclay case was a mere 
question of boundary of a manor, the ownership of which was 
not disputed. This manor was cuserted to extend uiqueJUwrn 
aquof ; and whether it did or did not extend so far, was the 
question. The author seems to be of opinion that the evidence 
to the custom of the country, as to boundaries affecting a 
whole district of manors, may have been good evidence in this 
case, though the custom of one manor is not evidence of the 
custom of (mother. In any point of view, if the learned 
writer of the published speech had really read the whole of 
this case, I am totally at a loss to see why he adduced it to 
sustain his position. 

* Introduction to Domesday, vol. i. 347. 
' Rights on the Sea-shore, p. 96. 
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There are other cases quoted and discussed by the Serjeant 
in support of his doctrine, which, as they stand in his pub- 
lished speech, are not unlikely, I think, to convey an erroneous 
impression. 

" The Toppesham case,^ to which with many others," said 
the learned writer,^ " I would draw your lordship's attention, 
for the purpose of showing how the sea-shore, and the ports, 
and the nayigable rivers were treated as belonging to private 
individuals. In that case the ' Earls of Devon,' in the 12 
Edw. I., had not only the port of Toppesham, but the record 
tells us, that ' Portvs et pisccma et mariscus de Topsham 
y>ectat amicice comitissw Devon/ And the same treatise 
quotes it again at a subsequent period. 

'^ The port, and the fishing, and the marsh of Toppesham 
belonged to the Countess of Devon. It appears that there 
was a contest between the Countess of Devon and the mayor 
and burgesses of Exeter, who have the port of Exeter in fee 
farm, and eventually, the countess succeeds, and the corpora- 
tion are defeated. That, your lordship observes, waa a litigaa 
tion between the Countess of Devon on the one part, and the 
Corporation of Exeter on the other : there was no interposition 
of the crown.'' 

Now, had the learned writer of the speech gone a line 
further on, and quoted that '' Juratores dicunt, qudd BcM- 
vAmis de Reperiis, quondam comes D&con, et omnes ante- 
eessores mi d conquestu Angliw, et similiter amida comitissa 
Devon, qu€B manerium de Toppesham tenet in dotem, fuerunt 
in seisind," &c., I think he would have shown why the crown 
dii not interfere. If the crown were to grant any preroga- 
tive right to A., and B. were to encroach upon it, surely A. 
could defend his property without any interference of the 
crown: the law of the land would be his proper remedy. 

* De Jure Maris, pp. 20 and 55. ' Speech, p. 15. 

£ 
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Seijeant Merewether's remarks on this case seem to imply 
that a prerogative right of this descriptioii caimot be granted ; 
of course he did not intend to sanction such an absurdity 
with his authority. 

The author of the speech has omitted to state the grounds 
upon which it ifl likdy the countess prevaUed. Therecorda 
of the case state,* — * 

(1.) That the earls of Deyon had the propriety of the soil 
of the port by prescription ; for they had all the profits that 
arise by reason of the property of soil, viz., the fishing and the 
salt-marsh, which possibly might be inoremmttim maritimum. 

(2.) They had also the franchise of the port by prescrip- 
tion, and all the incidents thereto, viz. — 
1st. ApplicoiHo ncmum. 
2nd. Exoneratio navium. 
3rd. Mercatum et venditio mercandimrum, in gross etper 

retail. 
4th. Victualling of mariners and ships. 
5th. Lodging and entertainment of mariners. 

All which are privileges in a special manner belonging to 
ports, and cannot be had without that liberty legally vested. 

Mr. Hall,^ in his comments on this case, strongly contends 
that prescription ought not to give more than the express 
grant would have given, — especially against the crown. This 
point, however, will be discussed hereafter. 

Lyson' tells us, that King Edward I. granted a market at 
Topsham to Hugh de Courtenay. That the manor was part 
of the ancient domains of the crown, belonging, in the time 
of Henry II., to Earl Bichard, afterwards king; that the 
Courtenays, earls of Devon, possessed it for many genera* 
tions. The same history^ acquaints us with the connection 

* De Jure Maris, p. 56. • On the Sea-shore, p. 168. 

3 Magna Brit. Topsham. * Ibid. Courtenay. 
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of that ancieiit family with the Baron of Okehampton, and 
other powerfiil nobles. 

Fowderham Castle, the seat of the Gonrtenays, almost 
adjoins the estuary of the Exe, and is but a short distance 
from TopshaoL Is it not highly probable that so influential 
a house as that of the Gourtenays would easily obtain all 
the priYil^es appertaining to the riyer so immediately near 
their &yourite residence? Does not the Toppesham case 
prove that they had, time out of mind, been invested with 
such prerogative rights? Is it, then, unaccountable that, 
having such rights, the countess should have succeeded? 
But can such a case, in the most distant manner, affect the 
general question ? If the Gountess of Devon exercised a 
right which had once been legally granted by the crown, did 
the exercise of that right, or the result which rests upon it, 
tend one jot towards proving that, if the crown had not made 
such a grant, the result would have been the same ? Because 
the Gountess of Devon, under such circumstances, succeeded 
as to the river Exe, does that fact prove that any one else 
under totally different circumstances, would in like manner 
succeed with respect to any other navigable river ? If Mr. 
Serjeant Merewether does not mean to come to this conclu- 
sion, it is not easy to perceive what inference he wishes to be 
drawn from the Toppesham case. 

THE ABBOT OF TIOHFEUD.» 

In this case, the learned author of the speech, having 
quoted the dictum '^That a subject may^ by prescription, 
have a weir in the sea, and consequently have an interest 
below the low-water mark, for probably weirs be such," adds, 
*^ I draw your lordship's attention to that point, because it 
establishes that the right of the owners of the adjoining land 

* speech, p. 17. 
E 2 
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is not limited, as is ordinarily conceived, to the low-water 
mark. I should contend that it goes further ; that^ in point 
of fact y the owner of the adjoining land is entitled to go to the 
sea, wherever it mag be, — to follow it as it recedes/' This 
is printed in emphatic italics. The learned writer seems to 
haye screwed himself up almost to the defiance point ; but, 
in the warmth of writing so strongly, one might think he had 
forgotten the long list of statut-es respecting weirs given in 
the book^ from which he had been quoting, and that by 
S Jac, cap. 3, all new weirs erected upon the sea-shore, or in 
any haven or creek, are prohibited^ under a penalty. 

THE PRIOR OF TINMOUTH CASE.' 

The author briefly refers to this case, and states, that 
although the judgment was signed against the prior and in 
&vour of the king, if the case be looked at, it will be found 
that the judgment was not impliedly given with respect to 
the soil. How the learned writer looked at it, he best knows ; 
the book "De Jure Maris"* sets forth, that one of the 
charges against the prior was, that he had built hotises at 
Sheles, upon the river Tyne, between the high-water and 
low-water mark. The prior pleads that they were built on 
his OYm soil, ubi dominus rex niiUum habet soltim, neque 
liberum tenementum, &c. 

The judgment given commences, '^ Qudd dominus rex 
habebit totum portum d, mari usque ad quendam locum 
Tocat" 

The Serjeant, in his conclusion, would seem to refer to the 
prior'^s subsequent usurpations ; if so, his statement is made 
in reference to one complaint, and his inference is drawn 
from another. 

» De Jure Maris, p. 22. « Speech, p. 17. ' Pages 18, 31. 
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HACCHE»HAM.> 

In this case, the Thames liad oveiflowed a quantity of 
land at Hacchesham, near Greenwich. Philip Bnmell, the 
owner of the manor, died, leaving his heir in his minority. 
The Bishop of Bath and Wells, by agreement with the king, 
was to stop the breach at his own charges, and to hold the 
land for seven years, to reimburse his charges. This he did, 
and the land was regained, and the bishop held the land for 
his seven years, and three years over them. Bumell, the 
owner, desired relief in Parliament against the bishop. The 
answer was, " Sequatur verstis episcopum ad communem 
lepem," which would not have been (says the author of *' De 
Jure Maris"*), if the king had been entitled by the inunda- 
tion. Upon this, the writer of the published speech remarks, 
''That is the language which I find in this treatise, upon 
which so much reliance is placed in support of this prero- 
gative.'* 

Now the author of the book " De Jure Maris" is treating 
on the point, that if a subject hath land adjoining the sea, 
and if it happen to be covered by the sea, yet if its situation 
and extent be known, the subject does not lose his property ; 
and he cites the case to prove what nobody now doubts or 
disputes. The sea frequently makes very unwelcome intru- 
sions into gardens and houses, as well as lands ; but when it 
leaves them, their owners have to repair its breaches, but they 
retain their property, though it have been covered by the sea. 
The bishop's bargain with the king, and his holding on three 
years after the stipulated time had expired, might be subjects 
for remark ; but what has such a case to do with the claim in 
the information ? 

» Speech, p. 19. « Page 16. 
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ABBOTfOP HTJLM.^ 

The learned author of the published speech lays great stress 
upon this case, and has cited it at considerable length. It 
would appear that the Attomey-Oeneral made claims for the 
crown against the abbot, which he did not substantiate. 
The report of the case in the *^ De Jure Maris''^ gives no 
information as to the foundation of the abbot's claim, and 
yet, in the total absence of any kind of knowledge of the 
point upon which the decision turned, the Serjeant says, ^* and 
it is upon that point, my lord, that this doctrine now rests as 
being well founded.'' Hall, in his treatise,' already referred 
to, controverts the doctrine deduced from this case, in the 
'' De Jure Maris," with respect to the abbot's right to the 
soil. But admitting that this particular caae, as it is re- 
ported, does not bear out to the full extent the deductions 
which have been drawn from the record in *' De Jure Maris;" 
what then? Why the case would not perhaps add much 
strength to the doctrine, but it is very difficult to see in what 
manner that fact, if it be one, would invalidate the prero- 
gative claim; probably the learned writer, would not have 
insisted upon the point so strenuously, if he had not been 
pleading his own cause. 

SIR HENRY NEVILLE'S CASE.* 

This case, as reported in the Tear Book, 5 Ed. 3, HiL, 
fol. 11, is contained in twenty lines of Norman French. To 
found a doctrine upon such a meagre record, requires almost 
as much skill and caution as it does to make out a new species 
of animal from the fragments of bones that are occasionally 
discovered in a petrified state. The learned author of the 
speech philosophizes too fast in such intricate matters ; because 
he cannot find what he considers to be tho requisite indica- 

' Speech, p. 19. ' Page 20. * Page 59. ^ Speech, p. 22. 
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tions, he jumpe to the conclusion that nothing of the kind 
ever had a being. He finds the reliquiffi of one species, and 
concludes that a totally different one had never any existence. 
In the Tear Book he finds cases of wreck ; but because there 
are none calling in question the rights of the crown to the 
soil of the sea-shore, the writer tries hard to have it inferred 
that the claim of the crown to that kind of property is quite 
a modem encroachment — a prerogative right of only yester- 
day's date. H^ not the learned writer had himself for his 
client, he is too keen-sighted not to have seen that the 
silence of the Year Books speaks trumpet-tongued on the other 
side ; namely — ^that no one in these remote times ventured to 
interfere with those rights of the crown. Small landowners 
knew better than to run the risk ; the experiment was not 
exactly safe for the barons to try ; they might and did obtain 
the property, but it was somewhat hazardous to take it aa a 
matter of right. 

In the very brief report of Sir Henry Neville's case, we can 
learn only that the pleadings did not set up any title to the 
shore; that Sir Henry merely claimed the wreck, ratione 
manerii ; i. ^., says Hall,' ^' wreck in right of or appurtenant 
to the manor, and passing with the manor into the hands of 
all owners for the time being of the manor ; but nothing is 
said as asserting a claim to the shore, ratione wrecci." And 
yet Mr. Serjeant Merewether^ says to the Lord Chancellor, 
'' your lordship will see that the sea-shore was assumed to be 
part and parcel of the manor, and the property of the owner 
of the adjoining manor, who had a grant of the wreck within 
his manor." The Lord Chancellor did not say whether he 
used the Serjeant's peculiar spectacles in looking at the case, 
or not ; without the assistance of that strange optical aid, I 
think it impossible to view this case, or that of the Abbot of 

' Bights of the Sea-shore, p. 89. ' Speech, p. 22. 
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St Atistin, in the light in which the Serjeant haa placed 
them. 

THE ABBOT OF PETEKBOBOUGH and the ABBOT OF RAMSEY 

. CASES.1 

In each of these cases the right established was barely the 
right which the common law gives. In the first case we find 
that the abbot answoed, " quod ipse tenet manerinm de 
Brancaster, quod scitwitur, est jnxta mare^ et qnod est 
ibidem quidam mariscos, qni aliqnando per inflozns maris 
minorator, aliqaando per deflnxos maris angetor, absque hoc 
quod appropriavit sibi proat per praesenta bonam praedictam 
supponitur." In the second case are the terms '' secnndom 
majns et minns/' and " incrementnm temporis." These phrases 
and quotations show that the lands named in both cases had 
been imperceptibly guned firom the sea. All writers on the 
subject, as the learned writer of the published speech knows, 
lay it down as undisputed law, that land so gained belongs 
to the owner of the adjacent lands: there is just as little 
doubt about the law, as there is that it does not at all apply 
to similar lands not so gained. 

SIR JOHN CONSTABLE & SIR HENRT CONSTABLE'S CASES.' 

The first of these cases is reported in law French in Ander- 
son's Reports, p. 86 ; the other in Coke's Reports, by Thomas 
and Eraser, yoL iii. p. 214. These reports inform us that the 
parties named were in possession of the manor and lordship of 
Holdemess, in the county of York, with wreck from the sea 
frithin the manor ; that King Philip and Queen Maiy had 
been seised of the said manor and lordship in their demesne, 
as of fee, as in right of the crown of England ; and by their 
letters patent had granted the said manor and fee, with the 

■ Speedi pp. 23, 24. ' Speedi, p. 31. 
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wreck of the sea within the said manor and fee, to Henry, 
Earl of Westmoreland, who had conveyed them to Sir John 
Constable, the father of Sir Henry. 

In Sir Henry Constable's case, it was resolved by the whole 
court, that the soil on which the sea flows and ebbs, sc. between 
high and low water mark, may be parcel of a manor belonging 
to a subject. 

Seijeant Merewether says,^ *' After much discussion and full 
consideration, it was decided that he was entitled to the 
wreck, because it was assumed that the wreck must be on the 
sea-shore, and therefore he was entitled to it as infra mane- 
rium ; showing the sea there to be parcel of the manor." In 
" De Jure Maris,"* it is said, " For the most part, wrecks and 
royal fish are not, nor indeed cannot be, well left above the 
high-water mark ; unless it be at such extraordinary tides as 
overflow the land : but these are perquisites, which happen 
between the high-water and low-water mark, for the sea, 
withdrawing at the ebb, leaves the wrecks upon the shore, 
and also those greater fish which come under the denomina- 
tion of royal fish. He, therefore, that hath wreck of the sea, 
or royal fish, by prescription, infra manerium, it is a great 
presumption that there is part of the manor, as otherwise he 
could not have them." On this subject Mr. Justice Bayley' 
says, " Frim& facie, the lord of the manor is entitled up to 
high-water mark ; but between high and low water mark — the 
ordinary high and low water mark — the right is prim& facie 
in the crown, and the crown has, likewise, the right of wreck. 
The right of wreck, and the right of the soil, being both in 
the crown, the crown may grant both the one and the other 
to one and the same individual, or it may grant the soil with- 

' Speech, p. 31. • Page 27. 

^ Dickens and Another, reported in the Appendix to Mr. Hall's Treatise 
on the Sea-shore. 
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out the right of wreck, or it may grant the right of wreck 
without granting the right of soiL" 

'^ Where the crown/' says Mr. Justice Hoboyd in the 
same case, " grants the right of wreck, it is probable the 
crown grants the right of soil also : but if the crown grant 
the right of wreck alone, by that grant the party wmM have 
a right tocome and take thetoreciy as incidental to the grant; 
otherwise, the grant of the right could not be a grant of any- 
thing whatever. Eveiything necessary for the enjoyment 
passes incidentally with the granf 

The law, as thus expounded by these eminent judges, ex- 
actly meets the cases of Sir Henry Neville, and that of Sir 
John and Sir Henry Constable. It seems evident, that when 
the wreck thrown upon a certain manor was granted to the 
owner of the manor, that the manor must have extended to 
the low-water mark ; unless this be admitted, such grant 
means absolutely nothing. One fact, however, the reader is 
desired not to overlook, namely, that in all this class of cases, 
the rights claimed by the landowners rest upon sovne grant 
originally made by the crown : whatever latitude be given to 
the terms of the grants — ^how extensive soever their meaning 
may be considered by the judges and commentators who in- 
terpret them — still there are the original records, giving 
evidence of the crown's intentions, and of the rights which 
l^ally belong to the landowners, be they what they may. If 
all lands adjoining the sea were held under such grants, the 
terms of the grants would be the principal question to be 
decided ; but it is presumed that only a small portion of the 
shore land which surrounds the kingdom is held by that de- 
scription of tenure ; hence the reasoning which has led the 
author of the published speech to adduce the Constable cases, 
&c., to determine the general question mooted in the infer- 
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mation, may in his estiination be very cogent — ^bnt it is not 
very apparent 

The letters patent in the Constables' case^ contain the 
words ^^ infira diet, dominium et manerium.^' Now there 
appears to be one very rational mode of construing the grant 
so as to divest it of all doubt and difficulty, and to make it 
consonant to common sense ; that is, to interpret it so as to 
give each word its conmion acceptation. Serjeant Merewe- 
ther^ tells us that ^' infira^* in the law Latin of the date of 
Edw. III., means '^ within" I am pretty sure that Serjeant 
Merewether will not take it at all '^ infra dig!' if I ask him 
what '' infra manerivm" tisually means. I am fully aware of 
Mr. Hargrave's learned note on the phrase '^ infra quatuor 
maria ;"' still, I ask the Serjeant how he would hare rendered 
the above words before he began to read *^ Coke upon Little- 
ton?'' 

Facciolati* defines " infra*' to mean " hdow^* " wader*' 
'' beneaith/' '' trndemeaih." These prepoEdtions have their con- 
traries : the same author informs us, that '^ itOra contrariam 
habet ^^a,'' ^^infra^* ** supra:" the words therefore have 
totally different significations, and it is a forced construction 
to substitute the one for the other. Now in Sir Henry Con- 
stable's case, only take the words '^ infra manerium" and 
give them their obvious meaning, " bdow the iMmor" and 
all the difficulty that has been made to surround the case 
vanishes : for then, clearly Sir Henry Constable might have 
taken the wreck in accordance with the terms of the grant — 
the soil upon which it was cast remaining the prerogative 
property of the crown. Undoubtedly, if the plain and indu- 
bitable words of a document are allowed to be so completely 
changed in their common meaning,— if the word <' hdw" is 
allowed to be twisted until it means '' witkiny' letters patent 

* Anderson's Reports, p. 86. ' Speech, p. 22. ' Diet. Bayley's ed. 
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may be made to mean anything, or everything, or nothing — 
just as fancy, or prejudice, or interest, may direct the exposi- 
tor. It is not at all unlikely that " infra" was a misprint 
for '' intra* in Littleton's original work, from which the 
strange misapplication of the word appears to date its origin.^ 

BANNE CASE. 

The learned author of the speech says,' '' there are authorities 
quoted in the report' of this case, which, upon carefully look- 
ing into, do not really bear out the proposition in the infor- 
mation/ 

However, in the case of the DvJce of Somerset v. -FV" 
welly^ Mr. Justice Bayley thus mentions the Banne case: 
*' In the great case of the fishery of the Banne, it appeared 
that the king had the fishery of the Banne, a navigabli 
river, as parcel of the ancient inheritance of the crown : and 
Jac. I. by letters patent, granted to Sir B. McDonnell in fee, 
the territory of Bout, parcel of the country of Antrim, and 
adjoining to the river Banne, in that part where the fishery 
was ; and by the letters patent the king granted ^ omnia 
castra, messuagia, &c., piscarias, piscationes, aquas, aquarum 
cursus, 8zc.' And it was held that the fishery of the Banne 
did not pass by the grant of the land adjoining, and by the 
general grant of all piscaries ; for that it was a royal fisheiy 
not appurtenant to the land, but a fishery in gross, and was 
by itself part of the inheritance of the crown ; and that 
general words in a grant by the king would not pass such 
especial royalty which belonged to the crown by preroga- 
tive. And it was further agreed, that the grant of the king 
passes nothing by implication." Mr. Justice Bayley, it 
seems, relied on the case as an authority, in his important 

* f and t, in the Old English of that date, are not very unlike. 

> Speech, p. 32. ' Davies's Reports, p. 149. ^ 5 B. & C. p. 885. 
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judgment, thongli Mr. Serjeant Merewether repudiates it in his 
published speech. The last sentence in the above quotation 
from Mr. Justice Bajley, is deserving the reader's attention. 

JOHNSON V. BABRETT.i 

This case is very briefly reported in Alleyne^s Reports, 
page 10. It was an action for carrying away soil and timber, 
&c. " Upon trial at bar, the question arose upon a key that 
was erected at Yarmouth and destroyed by the bailiff and 
burgesses of the town, and Kolle said that if it was erected 
between the high-water mark and low-water mark, then it 
belonged to him that had the land adjoining. But Hale did 
earnestly affirm the contrary, viz., that it belonged to the 
king, of common right. But it was clearly agreed, that if it 
were erected beneath the low-water mark, then it belonged to 
the king. It was likewise agreed, that an intruder upon the 
king's possession might have an action of trespass against a 
stranger, but he could not make a lease whereupon the lessee 
might maintain an ejectione primcp." The reader can take 
this case and draw from it what inference he thinks proper : 
if it have any tendency, one way or the other, towards decid- 
ing the claim set forth in the information, I think it supports 
the information. The writer of the published speech, however, 
cites the case, and concludes, that because Hale was in it, and 
does not mention the case in '^ De Jure Maris/' that, there- 
fore, the case was decided against him, or that that treatise 
was not Hale's : I have already given an opinion upon the 
latter point — ^the other may stand for as much as it is worth. 

TREMATON CASE.' 

This case, which related to the port and water of Sutton 
Pool, at Plymouth, was, as the learned writer of the speech 

» Speech, p. 85. ' Speech, p. 37, and Wightwick, p. 167. 
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remarks, after a long trial and mnch discussion, at length 
found in &YOja of the duchy of Cornwall, and against Sir 
John St. Anbjn; ^'not," emphatically says the author, 
" upon any prerogatiw right beUmging to the duke or to the 
oroufn, but because the seashore belonged to the Duke of 
ComwaUf as *part and pared of the numor of Trematon! " 
<< The same was held (I am still quoting from the seijeant's 
book) in the case to which I was just before drawing your 
lordship's attention, and also in a subsequent case ¥dth 
respect to Plymouth Harbour ; and it is clear law that the 
seashore of those places belongs to the Duke of Cornwall, 
as parcel of his manor there, and not by any prerogaHve 
right. If the Attorney-GFeneral, therefore, sets up a preroga- 
tire right, a question must immediately occur between the 
crown and the Duke of Cornwall ; for it is clear law, that 
such a ri^t in the crown cannot pass, but by express words, 
and there are no such express words in the charter which 
gives the duchy of Cornwall to the Prince of Wales.'" 

The Serjeant here gives a very significant hint to her 
Majesty's Attomey-Gkneral, that he had better take care, and 
not push matters too &r, as, by doing so, he may set the crown 
and the duchy of Cornwall at loggerheads. The patriotic in- 
timation was well timed ; but perhaps there is not much cause 
for any serious apprehension of litigation between her Majesty 
and the Prince of Wales, respecting the prerogative claim 
mooted in the information ; — ^their respective Attorney-Gene- 
rals would be very likely so £Eur to agree as not to difier. 

But what are the fsMsts ? We learn from Lyson,^ that the 
earls of Cornwall were always privileged with royal jurisdic- 
tion and crown rights, giving of liberty to send burgesses 
to parliament, and appointing a sheriff, admiral, and other 
officers, b^ore the creation of the duchy, which took place 

* Magna^ Britanniay Cornwall. 
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in the year 1337, when Edwaxd the Black Prince was created 
Duke of GomwaU, and the duchy was settled by Act of Par- 
liament on the eldest son of the King of England. Large 
revenues were annexed to the duchy, and the immediate 
goTemment of the county vested in the duke, who has his 
Chancellor, Attorney and Solicitor-General, and other officers : 
his Court of Exchequer, &c. &c. With other extensive 
domains, the castle, manor, and park of Trematon, with the 
town of Saltash, were granted by the charter. 

Now the duchy of Cornwall is so peculiarly connected with 
the crown, that it is certainly somewhat fax-fetched to draw 
any analogy between the manorial rights of the duchy and 
the manorial rights of other lords, as fur as the prerogative 
rights of the crown are concerned. 

With respect to the Sutton Pool case, it appears, from the 
charters of the duchy,^ that Rogerus de Valletort-avantort 
once gave to Richard, King of the Romans and Earl of 
Cornwall, and the heirs of his body, Ccutrum de Trematon 
et 59 feoda militum, in Cornwall and Devon, ad idem Castrum 
pertin : ac etiam manerium de Trematon et villa de esse, 
cum (xqud. 

To this castle of Trematon belong a certain petty manor, 
called Sutton Vantort, and also the water and port of Sutton. 
The same author says,^ '* It was admitted on all sides, that 
Sutton Vantort, cum aqua et portu, spectant ad (belong 
to) castrum de Trematon.'' And it was clear that Trematon 
was excluded, totidem verbis, from the town charter, and was 
vested in the king. The king, therefore, did not prescribe 
at all, for he produced written evidences of his title, and 
had his original cammon-lato right besides. In fact, all that 
did not pass from the crown, by the original grant to the 
King of the Romans in the first instance, was the king's 

* Hall on the Sea-shore, p. 171. ' Ibid. p. 179. 
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soil by the common law ; all that did pass by that grant 
came afterwards to King Edward by descent ; and all that 
King Edward granted to the prince, and also all that did 
not pass in the grant to him^ but was crown property, ab 
origine, became ultimately vested in King Charles ; so that 
in him, at the time of the dispute, all title centred, save 
what the town possessed by their charter ; and there it was 
not to be fonnd. This was certainly a very singtdar case ; 
but do not its singolarities render it entirely inapplicable, 
either to establish or confute the doctrine broached in the 
information ? 

In the other case. The AUamey-General to the Prince of 
Wales Y. Sir John St Aubyn, reported in Wightwick,* the 
principal point mooted, and on which the judges divided, 
was, whether the Prince of Wales could file an information 
of intrusion by his Attorney-General for lands, parcel of the 
duchy of ComwalL It has been before observed, that the 
conclusion of the author of the published speech was, that, 
^' after a long trial and much discussion, it was at length 
decided in fsEivour of the lessee of the duchy of Cornwall, and 
against Sir John St Aubyn ; not upon any prerogati'oe right 
belonging to the duke or to Ike eroton, but because the sea 
there belonged to the Duke of Cornwall, as part and parcel 
of the manor of Trematon." Well, if the manor of Tre- 
maton comprise what, in most other cases, is a prerogative 
right, — ^what then? How came it to be so? Why, Ed- 
ward III., having that manor including the part and parcel 
mentioned, granted the whole to his eldest son. The infor- 
mation^ states, ''And the Attorney-General for his Royal 
Highness, at and by the relation aforesaid, further informeth, 
and your orator further showeth unto your honours, that khe 
water of the Tamer, in the said counties of Cornwall and 

> Page 167. ' Wightwick, 270. 



J 



BIGHTS TO THE 8EA-SH0BE. 65 

Deyon, and the soils and the shores thereof, as fisur as the sea 
flows and reflows, and within the ancient high-water mark, 
at ordinary tides, is parcel of the honour and manor of 
Trematon, and that the true and ancient bonnds, limits, and 
extent of the said water of Tamer,'' &c. 

This claim in the information was sustained. — But, because 
the royal manor of Trematon includes the sea-shore adjoining, 
does that &ct, coupled as it is with the singular circum- 
stances of the case above related, touch the doctrine in the 
present information with respect to the right to the soil of 
the sea-shore adjoining any other manor? If the owners 
of all other manors can, in like manner, proye that their 
manors include the soil of the sea-shore, or the soil of ad- 
joining tidal rivers, they would most assuredly at the same 
time prove that the right claimed for the crown in their cases 
could not be sustained ; and, for this reason, their proof would 
make evident that the crown had already legally parted with 
the property in question, and that, therefore, it could not 
equitably grant away a right to subjects and have it too. 

At the end of this case, Mr. Serjeant Merewether refers to 
3 Manning & Ryland, where the charter is given ; he might 
have mentioned the case of LopeZy Bart, v. Andrew^ p. 329 of 
the same volume. — Judge Littledale, in that case, told the 
jury that " the land between high arid lau^tcater mark, prima 
facte, belonged to the crown ; but the evidence of enjoyment 
by the owner of the adjoining manor would justify a /7r^»««mp- 
tion of a grant from the crown.'' The latter part of this ruling 
is qualified by that in Letiett and Wilson, 3 Bing. 115. 

There are a few other old cases referred to or commented 
upon by the learned writer of the speech, which, as I think, 
may pass for their full value without much discussion. For 
instance. Woodward v. Fox,^ 2 Ventris, 267. On turning to 

1 Speech, p. 13. 
F 
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the volume^ it will be found that the case was respecting a 
special verdict in an action of assumpsit for <£200. If the 
Serjeant is of opinion that this case, in the smallest d^ee, 
or in any manner, amsts to proye that the crown is ahogether 
a 8TBANGEB to the poBsessiofi of the right claimed, it would be 
unfair to interpose any damp or chill on his full enjoyment 
of so harmless an indulgence. 

Again, BuUtutrode v. ffuU and Stephens, In Siderfin, 
page 148, the report concludes : *' Et en cest case fuit soren 
forts affirme, et nient deny que le soil de touts rivers cy haut 
que la est fluxum st befluxum maris est ^ fe ro^ et nemy en 
les seigneurs des manners et sans prescription/' Instead of 
taking the report of this case at its real value, the writer of 
the speech raises many really imaginary suppositions as to 
what it might be. It will be remembered that Shepperd 
published the same doctrine in his abridgment, about the 
same time that the case was tried. 

THE MODERN CASES. 

ATTORNEY-GENERAL v. PARMETERJ 

This case was chiefly on the construction of a royal charter : 
C. B. Macdonald said in his judgment, '^ It is perfectly clear 
that all the soil under the salt water between high-water mark 
and low-water mark is the property of the crotcn. Such pro- 
perty has certainly been (as it may be) communicated in a 
great many instances to the subject ; but that is always sub- 
servient to the public right of the king's subjects generally. 
It is compared by Lord Hale, with his usual simplicity, to the 
case of a highway. The private right of the crown may be 
disposed of, but the public right of the subject cannot, even 
if it be within this grant.'' 

This case was subsequently carried to the House of Lords, 

• Speech, p. 33 ; 10 Price, 378. 
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as Pa/rmeter v. Sir Vioary Gibhs, the Attorney-General, 
and was reported in the volume^ before referred to. The 
Lords confirmed the Chief Baron's decision. Lord Hale's 
doctrine was again and again quoted ; but the authenticity 
of his book was not questioned by the parties or the Lords. 

THE ATTORNEY-GENERAL v. BURRIDGE AND OTHERS. 

In the same book,^ is a case nearly similar to the above. 
Lord Chief Baron Eichards, in his judgment, said, ^* It is 
a doctrine of ancient establishment, that the shore between 
the high and low-water marks belongs, prima feude, to the 
king ; and it is clear, that the lands in question are between 
the ordinary high and low-water marks, and consequently, 
prima &cie, belong to the king ; but it is equally clear that the 
king may grant his private right therein to subjects. It is 
upon such grant that the defendants in this suit mainly rely, 
tmd such a title it is clearly incumbent on them to prove 
against the king.'' 

IN DICKENS V. SHAW,» (see page 71). 

Mr. Justice Bayley observes, that, " in general, the crown 
has the right to the soil, not with a view to the private re- 
servation to collect the stones for itself, or to collect sand for 
itself, but for the general interest of the public : and, if you 
can, without interfering with and prejudicing the interest of 
the public, remove the sand or the stones, the crown will not 
interfere. But if you do that which amounts to a nuisa&ce, 
then you may be indicted for it ; and if that which is done 
does not extend to an absolute nuisance, as if it is a pur- 
presture, the crown may remove it." 

Mr. Justice Best,* in the same case, said, " By the com- 

> 10 Price, 412. » Ibid. p. 350. 

3 Hall, ut supA, p. 283. ^ Ibid. p. 292. 

F 2 
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men law, the right to the spot in question is in the king, 
and therefore a lord mnst make a strong case, and, if he 
pleases, he may produce a grant from the king to show that 
the right, originally in the king, has been transferred to the 
lord." 

I have been unable to find these extracts in Mr. Serjeant 
Merewether's book ; he has strangely omitted to cite them in 
support of his doctrine. 

What the learned author says in reference to the case of 
Brook y. Spering,^ amounts to almost nothing: the same 
remark applies to his citation of Lord Orosvenor's case in the 
next page ; and therefore, in my opinion, they require no 
comment. I wiU only transcribe the marginal note in Lord 
Grosvenor's case : '* A corporation being the conservators of 
a river, and owners of the soil between high and low-water 
mark, cannot authorize a lessee to erect a wharf there which 
produces inconvenience to the public in the use of the rivar 
for the purposes of navigation."' ThU note ought to have 
been in the published speech 

BLUNDKLL v. CATTERALL.» 

The author of the speech briefly extracts what he wants 
from this case by saying, '^ which was a question with respect 
to the right of bathing on the sea-shore ; the inhabitants set 
up such a right, but the lord of the manor resisted it ; the right 
of the lord of the manor was maintained : and there was no 
reference to any right in the crown." Indeed i What says 
Mr. Justice Best ?^ '^ It is ai^ed by all that the sea-shore 
was at first appropriated to the king, from which the right to 
it must be derived. The present state of the shore shows the 
manner in which the crown must have used it. Some parts 

> Speech, p. 40. * 2 Starkie, p. 511. 

' Speech, p. 41. * 5 Bam. ft Aid. 275. 
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of it were held exclusiyely by the crown for the purposes of 
fisheries, harbours, warehouses, &c. ; but the greatest part 
was left open as a common highway between the sea and the 
land. This is the state in which it continues to this day, 
and in which, &om its general sterility, it must ever continue* 
From the state of the greatest part, has arisen the general 
rule or common-law right, and the state of the portions exclu- 
sively occupied, has occasioned the exceptioils. The daim of 
the public to a right of way over the beach, stands on the 
general law, and a person who will dispute this public right 
in any particular part of it, must establish his right to do so, 
by showing, first, that the king had an exclusive possession 
of such part, and that a right to such exclusive possession has 
been conveyed from the crown to such person. This has 
been the course in which persons have proceeded who have 
attempted to show any exclusive right either in arms of the 
sea or in the shore. 

'' In the case now under consideration, it is expressly found 
that the soil of the locus in quo is in the plaintiff; but I 
say the soil must be in the plaintiff as it was in the king, for 
the grantee caimot have a greater interest than the grantor 
had."" Though Mr. Justice Best disagreed with JJ. Hol- 
royd and Bayley, and C. J. Abbott, it can hardly be said that 
he or they made no reference to rights of the crown. The 
other judges' decision was founded on the proof that the 
plaintiff was the owner of the soil which was once vested in the 
crown, and that, therefore, the defendant could not make a 
matter of profit of that soil, unless its owner permitted it. 
Had Mr. Seijeant Merewether been holding a brief on the 
other side, he would have done it some service by quoting 
largely &om the judgments in this case : the dicta of all 
the judges would then have been on all fours with his case. 
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CHAD V. TILSED.i 

Theleamed writer of ilie speech sajB, '' This was an action 
of trespafls, brought by the owner of Brownsea Idand, in the 
harbour of FwAe, and a rerdict was given for him ; the lares- 
pass being committed npon the sea-shore. The right of the 
phdntiff to recover was made out nnder charter, which was 
prodnoed, and also by acts of ownership by the lord; and 
those acts of ownership were held to be condnave evidence 
of the right of the lord, without producing any grant by ex- 
press words from the crown ; which is most material with 
reference to the doctrine I have befixe mentioned, that a pre- 
rogative right (if it really exists in the crown) caonot pass 
from it but by express words — Mr. Justice Bichaidson saying, 
' It was quite dear that an individual mi^t maintain a 
riffht to such sail by ttsoffe, independentiy of a grant' " Mr. 
Justice Bichardson may have said this ; but I cannot find 
when or where. The grant mentioned in the case was one of 
wreck, made first by Henry II., and subsequentiy confirmed 
by Henry VIII. G. J. Dallas said, the rule was, '' if the 
language of an andent grant be obscure or doubtful, constant 
usage may be resorted to, to expound, ihouf^ not to control 
the deed.'' Mr. Justice Bichardson did soy in this case, that 
most of the evidences whidi Hale* enumerates as denoting a 
right of ownership existed here ; and therefore it was hdd 
that such evidence, coupled with the general terms of the 
grant, was such as to establish the ri^t asserted. But does 
this holding invalidate the doctrine contained in the infixrma- 
tion ? Does it affect, or can it be applied to, cases having 
no such grants to support them ? 



* Speech, 41 ; 2 Brod. & Bing. 403. 

* De Jure Maris, para 1 to 6, p. 27. 
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GREY V. BOND.* 

The simple question in this case was, was the judge right 
in directing the jury to presume from the evidence that a 
grant had been given, or not, to land nets upon the locus in 
quo ? The author of the published speech, no doubt, supposed 
the mere reference to this case gave support to his views : it 
is, nevertheless, not easy to understand how such a question 
can be made to touch, one way or the other, the rights claimed 
by the crown. 

DICKENS V. SHAW.« 

The seijeant has named this case, but has given no clue to 
find it : it is in the appendix to Mr. Hall's treatise already 
named, and said to be published by J. Forbes, Market-street, 
Brighton. 

This was an action of trespass brought by the lords of the 
manor of Brighton against the defendant: there was no 
interposition of the crown ; the sole question was, whether the 
lords of the manor were legally entitied to the soil of the 
shore. At the trial, Mr. Justice Parke said to the jury, '' Tou 
have been truly told by the counsel on both sides, that, gene- 
rally speaking, a lord of the manor, which manor has a beach 
adjoining it, is not necessarily thereby entitied to the land 
under the flux and reflux of the sea. That is so : the king 
is lord of all the land between high and low- water mark : but, 
at the same time, it is not only possible, but is often proved 
to be the case, that grants have been made from the king, of 
this soil to his subjects.'' 

A Juror. — '^ My lord, admitting that the lord is entitied to 
the wreck, between high and low-water mark, does it follow 
that he is entitied to the /ee-sifnple of the land between high 
and low-water mark V* 

' speech, p. 41 ; 2 Brod. & Bing. 667. ' Speech| ibid. 
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Mr. Justice Parke. — " Generally speaking, the lord is not 
entitled to that The lord of the manor may have the grant 
of the soil between high and low-water mark ; but, by the 
law of England, the king has a right to the soil between 
high and low-water mark." Here, then, is Mr. Jostioe 
Parke's opinion upon the points, given in answer to a direct 
inqniry. 

To make what follows intelligible, it shonld be observed, 
that the trial took place first at Lewes, at the Sossex Summer 
Assizes, 1822, at which Mr. Justice Parke presided. The 
case was subsequently argued in the King's Bench, in Hilary 
Term, 1823 ; Mr. Justice Bayley and Mr. Justice Best took 
part in the latter proceedings. 

The learned writer of the speech tells us, '' that, in the 
course of the case, Mr. Justice Bayley (probably as much 
acquainted with this subject as any person could be) stated, 
that, as far as the crown was concerned, the crown had no 
beneficial right to the soil, — ^it had only a right for the pro- 
tection of the public." 

It has been before remarked, that the author is very 
dextrous in citing just that bit of a case which exactly suits 
his views, — and no more; he puts one in mind of the 
Reverend B.owland Hill's text, — " Top not come down." 
The learned author could prove almost anything he likee^ 
if his quotations are taken, as he adduces them, without 
reference to what precedes or follows. Dr. Hampden's hetero- 
doxy was brought home to him by taking lines here and 
there in his work — ^having no connection with each othep-* 
putting them together, and offering the whole, as found in 
his book : such proo& are more artful than ingenious. In 
this case, Mr. Justice Bayley having remarked, that '^ Prima 
facie, the lord of the manor is entitled up to high-water 
mark ; but, between high and low-water mark, — ^the ordinary 
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high and low-water mark, the right is prima facie in the 
crown ;"^ he goes on to say, " The right of the crown is not, 
in general, for any beneficial interest to the crown itself, but 
for securing to the pubUc certain privileges in the spot be- 
tween high and low- water mark. And if any nuisance is 
committed on that spot, then the crown has the power of pro- 
ceeeding to rectify such nuisance," 

SCRATTON V, BROWN.» 

In this case, says the writer of the speech,' " the lord of 
the manor established his right expressly to the shore on 
the coast of Essex/' This is all the information which the 
learned author vouchsafes to give the reader, who very likely 
would infer from it, that the crown and the lord of the manor 
had had a lawsuit respecting the soil of the sea-shore ad- 
joining the manor, and that the owner of the manor had met 
with the best of the contest. It was nothing of the kind. 
The crown had nothing to do with the matter, nor was its 
prerogative right to the sea-shore the point in dispute. The 
main question was, whether the owner of the manor, who was 
admitted to have all the rights of the sea-shore in that 
locality, had made them over to another by a certain deed. 

Mr. Justice Bayley^said, "The property is of a peculiar 
description, viz., land lying between high and low-water 
mark. The property in such land, prima facie, is in the 
croum. It may, however, be in a subject, according to the 
terms of the grant. The king may have granted to a subject 
the soil itself, or the general privilege of fishing, or of laying, 
keeling, and taking oysters on that spot. The rights, there- 
fore of the grantor, in this case, must depend upon the rights 
which he derived Jrom the crotcn." Mr. Serjeant Merewether 

* See page 67, Bxiprk. ^ 4 Bam. & Cress. 485. 

' Speech, p. 42. * 4 Bam. & Cress, p. 495. 
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has omitted to quote these dicta of the learned judge, to gub- 
stanHaU his doctrine 

MR. WABD'S CASE.! 

The Serjeant states, that in this case his fiiend, Mr. Ward, 
" was indicted for a nuisance in the river Medina, on the 
shore ; injuring, as it was said, the nayigation ; but nobody 
ever dreamt of claiTning the soil from him : no right what- 
eyer was set up by the crown, though, at that time (as in the 
Humber), much attention was given to the asserted regalia 
of the crown. One can hardly suppose a stronger case than 
this, in which the crown did not interfere, if, indeed, it have 
really such a title as is allied.'' 

It does not appear, firom the report of the case,^ that 
Mr. Ward's right to the soil was disputed. He was indicted, 
because he had erected a nuisance on that soil, and it was 
decided that the evidence sufficiently supported the indictment 
Why should the crown interfere in such a case ? Mr. Serjeant 
Merewether will hardly contend that if Mr. Ward held the 
locus in quo immediately from the crown, that, therefore, 
he could not erect a nuisance upon it' The crown could 
not interfere to justify a pubUc nuisance. Its prerogative 
rights were not in question. 

The American case, to which the learned author refers,^ 
may stand over for the present 

DUKE OF BEAUFOKTS CASK* 

As far as law cases are concerned, the seijeant evidently 
intended to fire bis great gon last Every decision that he 
quoted had, in some way or other, proved that the assump- 

> Speech, p. 43. ' 4 Aid. ft EU. 384. 

' See Attomey-GenenJ v. Parmeter, 10 Price, 378.^-The question of 
nuisance is a matter of fact. Attorney-General v. Burridge, ibid. p. 350. 
* Speech, p. 43. * Speech, p. 44. 
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tion about the prerogative rights, set out in the information, 
was perfect moonshine ; each judge, according to the learned 
author's showing, had decided dead against it. But, in the 
celebrated case of the DvJce of Beaufort v. The Corporation of 
Swansea^ '^ the Court, consisting of some of the first lawyers 
in this country, — ^the Lord Chief Baron, Mr. Baron Parke, 
Mr. Baron Alderson, and Mr. Baron Rolfe, — concurred unani- 
mously, that the direction of the learned judge was right, 
and, consequently, oyerruled the position of the Attorney- 
General, that there was any such prerogative in the crown."' 

The potent barons, it is said, once settled a very important 
matter at Runnymede ; but that was trifling in comparison 
to what the legal barons have here done, in so utterly demo- 
lishing the position of the Attorney-General, and leaving her 
Most Gracious Majesty's highest legal functionary to stand 
upon nothing. 

But, notwithstanding this totally overwhelming decision, 
the learned Serjeant has touched on many points of the case 
very gingerly. No doubt, he knew them very well, and there- 
fore concluded, first, that the Lord Chancellor was equally 
well acquainted with them, and next, that the readers of his 
pamphlet would instinctively know them. There may be 
some risk in meddling with the learned author's great and 
decisive case ; still, it is considered that a general outline of 
the case as it came before the Barons of the Exchequer, and 
their decisions upon it, should be given, so that the reader 
may form his own judgment upon the matter. With this view, 
the marginal note, a brief sketch of the case, and the four 
judges' decisions, are taken firom vol. 3 of Welsby, Hurlestone, 
and Gordon's Reports, p. 413. 

Marginal note. — " The sea-shore between high and low- 
water mark tnay be parcel of the adjoining manor : and when 
by an ancient grant of the manor its limits are not defined, 
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modem usage is admissible in eyidenoe to show that sach sea- 
shore is part of the manor. This evidence of modem acts of 
ownership was held to have been properly admitted as evidence 
to show, that grants by King John and King Edward of cer- 
tain lands by the terms Terra de Gower, and dominimn de 
terra de Gower, indnded the sea-land down to low-water mark. 
And per Parke^ B., all ancient grants may be explained by 
evidence of modem usage upon a question as to what passed 
by such documents.'' 

OtUline of the cane cu it earns before ike Exchequer. — '^ It 
appears that the seigniories of Gower and Kilney were of 
very great extent, and were anciently called and passed in 
charters and grants by the general name of Terra de Gower. 
By that name they were granted by charter by King John, in 
the fourth year of his reign, to William de Breos and his heirs, 
with all the liberty, free customs, and appurtenances to the 
same belonging. That charter was confirmed by King Ed- 
ward L, with the addition of all manner of jurisdiction and 
all royal liberties and free customs which Gilbert de Clare, 
son of Bichard de Clare, heretofore Earl of* Gloucester and 
Hereford, had, in his head of Glamorgan ; and was again con- 
firmed by King Edward II. and King Edward III. The 
charter of Edward III., 1329, which was given in evidence, 
contained an inspeximus of the three forgoing charters, and 
was also a confirmation of William de Breos' charter to John 
de Mowbray and his wife Alivia (who was de Breos' daugh- 
ter), and it recited that charter as being of all lands, t^ie- 
ments, rents, and possessions, with all the castles, towns, 
Hberties, free customs, commodities, lordships, demesnes, woods, 
escheats, services of freemen, bondmen, with their appurte- 
nances within dominium de Terra de Grower. From Alivia de 
Mowbray, these lands passed by marriage into the jEBunily 
of the Earls of Pembroke, and from them in like mamier 
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to the family of the Earls of Worcester, the ancestors of the 
plaintiff." 

The material question, which was put in writing by Mr. 
Justice Williams at the trial, to the Jury, was, '■ Is the land 
between high and low-water mark part of the seigniory of 
Gower?'' 

The Jury found that it was. 

A rule nisi for a new trial was subsequently obtained. 

In showing cause and replying, Mr. B. Parke said, " If 
any portion of the sea-shore would pass by the term * terra/ 
cadit qu83stio ;" and Mr. B. Alderson remarked, '^ that it 
lies with you (the Attorney-General) to prove that it might 
not have passed, but that it cannot have passed.'' 

JUDGMENTS. 

Pollock, C. B. — " We are all agreed that the summing up 
of the learned judge was correct. 

" The learned judge told the jury, that the plaintiff's case 
was, that he was entitled to the ground between high and 
low-water mark as part of the seigniory of Gower, that he 
relied first upon the documentary title, but that he (the 
learned judge) was of opinion, on referring to the document- 
ary evidence, that it did not carry the title from the crown to 
the duke ; that the jury must look at all the evidence in the 
case, and say whether they thought that either by grant or 
prescription the property had passed ifrom the crown to those 
whose estate the duke had. The jury said Tes (to the above 
question). The question is, whether the direction given by 
the learned judge is a proper mode of directing the jury. It 
appears to me to be unobjectionable. In substance it is this. 
There is a grant of the seigniory of Gower ; what is the seig- 
niory of Gower ? The learned judge says you cannot define 
the seigniory of Gower merely by these words, you cannot say 
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that the spot which the plainiiff claims as his, as being part 
of the seignioTj of Gower, merely from these words. Bnt if 
by xuMge, which is of so long standing that we may presume 
it to be contemporaneons with the grant itself, the shore in 
question has always been considered to be a parcel of the seig- 
niory of Ck>wer, then yon will take the grant and the nsage 
together ; or, in the language of the learned jndge, looking 
at all the evidence in the cause, not the docmnentary eyidence 
alone (which he expressly tells the jury does not necessarily 
cany the right of the crown), bnt looking at the grant coupled 
with the usage, you are to form your own opinion. 

** I think that direction is perfectly correct, and that, so far 
as it relates to this matter, the rule must be discharged.'' 

Mr. B. Parke. — '' This is a grant in the time of King 
John, of Terra de Gower. It does not purport to create for 
the first time a new manor or franchise, but to convey what- 
ever belonged to the Terra de Oower at the time. 

<< The term Terra may embrace as much as the word manor 
may. The authorities are dear that the sea-shore may be 
parcel of a manor (Haigrave, L. T., p. 12). By grant of the 
manor, everything would pass which is parcel of the manor ; 
the only question is, whether it be uncertain how much con- 
stituted the Terra de Oower in the reign of King John. 
Modem usage may be made use of as evidence to show what 
was comprised within the limits of the manor — ^that is, what 
was the boundary of the manor both upon the land side 
and sea side. TTnquestionaUy, if evidmoe may be given to 
show what is the boundary of the manor upon the sea side, 
the evidence here shows that, in point of &ct, the manor in 
the hands of the crown, and possibly in the hands of a subject 
before, was actually bounded by the then line of demarcation, 
the low-water mark. All modem usage to that effect is 
evidence to show what was the meaning of the grant I have 
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no doubt that all ancient documents, when a question arises 
as to what passed by a particular grant, can be explained by 
modem usage. 

" I think the jury were properly instructed in this case to 
inquire, from modem usage, whether the limit of Terra de 
Qower was, or was not, the low- water mark of the sisaHshoie." 

Baron Alderson. — " It is clear from the authorities, that 
the land between high and low-water mark may be part of a 
manor, and if so, may be granted by the person who grants 
the manor. So here, if the evidence shows that before the 
time of the grant. Terra de Gower included the land between 
high and low-water mark, it is quite clear that a subject 
may hold, not oidy the lands granted between high and low 
water, but he might have held below low-water mark; for 
according to the passage in Lord Hale, which is acted on by 
Mr. Justice Hohroyd, in Blundell «. Catterell, that is good 
law." 

Bolfe, B. — ^* I am entirely of the same oiKbaion ; indeed, I 
think the Attorney-General admits that the ruling was quite 
correct when the leamed judge told the jury this : — ' The 
terms of the grant do not necessarily include the sea-shore, 
but they may include it, if the other eyidence in the cause 
would lead you to suppose that they did include it.' The 
Attorney-General says it may include the sea-shore, but only, 
as he says, in one particular way, namely, if it originally 
belonged to the subject, and came to the crown as parcel of 
the manor, and the crown re-granted it. There is nothing 
in the mling inconsistent with that ; all the leamed judge 
said is this, * Terra may, in point of law, include it, and 
you must look to all the facts of the case, and see whether they 
show that it did or did not.' " 

Serjeant Merewether has given it as his opinion that this 
case has incidentally decided the point. The reader has now 
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the case folly before him, and he can draw a conclusion for 
himself as to what it actually does decide. The following 
remarks, bearing npon the facts of the case, may not, how^ 
ever, be out of place. Here was a grant produced, seyeral »' 
hundred years old, fiom the crown to a subject, and from that 
subject it came to the present holder. The grant made oyer 
the Terra de Gower^ which previously had^een held by the 
crown. " Terra^' land, says " Coke upon Littleton," " in 
l^al signification, comprehends any ground, soil, or earth 
whatsoever, as meadows, pastures, woods, moores, waters, 
marshes, furses, and heaths.'^ Did, or could, the word 
'* terra " include the sea-shore ? In Scratton v. Broumy the 
Aore is expressly regarded by the Court as land^ in all its 
technical attributes, — as a corporeal hereditament held by 
tenure, and as a moveable freehold. The Court said, ^' Where 
the grantee has a freehold in that which the crown grants, 
his freehold shifts as the sea recedes or encroaches.'' Couple 
Coke's definition of the word ^* terra" with the ruling in the 
last case, and, as it seems to me, there ends the question. 
The Duke of Beaufart and his predecessors had not only held 
the sea-shore uninterruptedly during the last four hundred 
years, but the evidence proved that at that remote period the 
property had l^ally passed to them fiom the crown. The 
wonder is, not at the result, but how any dispute could have 
arisen about it The point raised by the Attomey-GFenerai, 
that the seigniory of Gower came from a subject to the crown 
before it was granted by the crown, in the reign of King 
John, might, perhaps, have been met by the fiict, that all 
the land was once in the crown ; consequently, the crown 
must have originally granted the Terra de Gower, and when 
it was seized again, the crown had once more in its possession 
the Teira de Gower, in all its entirety, just as it had before 
that seigniory was originally granted. The crown, therefore. 
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in the reign of King John, granted the land exactly under 
the same circamstances as it would have done if the land 
had never been granted before; and the transaction was 
reduced to the simple questions. Did the crown grant all its 
rights to the Terra de Qower, and did the Terra de Gower 
include the sea-shore ? The jury found, and all the judges 
ruled, that these questions must be answered affirmatively. 

Now, if Mr. Serjeant Merewether can prove that the soil 
of all the sea-shores in England is held by such a grant, and 
that all the rights of ownership have been exercised upon it, 
without let or hinderance, during the last four hundred years — 
the case of the Duke of Beaufort will decidedly settle the 
question — her Majesty's Attorney-General will not have a leg 
to stand upon, and the Serjeant will gain a complete victory ; 
he will have it all entirely his own way. But, ^admitting, 
just for a little aigument, that there should be a few hundred 
miles of sea-shore round Great Britain, respecting which no 
such grant can be shown, and on which no such rights of 
ownership have been exercised, in what manner mil the great 
Beaufort case tend to settle the questioufof ownership of that 
sea-shore, if there be such ? The Duke of Beaufort produces 
a title by which his lands have been held during the last four 
centuries, and upon which it seems to have been ahnost in- 
fieituated perversity to raise a question ; but because the Duke 
on such grounds maintained his rights, can that fact affect 
other cases which have no such grounds to support them ? 
If the crown by grant conveyed its rights to the Duke's pre- 
decessor, does that circumstance deprive the crown of all simi- 
lar rights which it has never granted to any one ? If the 
learned author has not reasoned himself into this conclusion, 
what does he mean when he says that this case of the Duke 
of Beaufort has incidentally decided the point ? 

The serjeloit appears to lay considerable stress on the fact, 

a 
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that the Attomey-Gkneml himself argaed the case of the 
Duke of Beaufort. The Attorney-General (Sir John Jenris) 
was counsel for the corporation of Swansea, and no doubt 
exercised his accustomed assiduity, intelligence, and zeal, on 
behalf of his clients : and there is as little doubt that his 
sharp-sighted assistants would have famished him with ayail- 
able authorities if they could have found any, or if any could 
have been found. But even if the Attorney-General had 
been officially advocating the part of the crown, which he was 
not, what could he have done ? The production of the grant 
must have been paralyzing. Baron Bolfe said the Attorney- 
General concurred in the ruling. To be sure he did ; he is an 
undaunted advocate, and a courageous, keen debater, not 
easily put down when he has any ground to stand upon ; but 
he knows better than to battle with impossibilities. When 
Mr. Serjeant Merewether can produce similar titles to the 
ownership of the soil of the remaining part of the sea-shore 
round the kingdom, he may depend upon it, that he will, in 
a similar manner, triumphantly vanquish the law officers of 
the crown and their host of assistants, whether they are 
officially engaged for the crown — or as in the Beaufort 
case — ^for other clients : but in the absence of such grants, 
it is somewhat difficult to perceive (at least it is so to 
me) how the great Beaufort case, in the minutest d^ree, 
tends to settle the regalia doctrine propounded in the infor- 
mation. 

This case of the Duke of Beaufort is remarkable for the 
completeness of the title set up on behalf of the Duke. In 
the case of The Duke of Beau/art v. Smith,^ tried in the 
Exchequer in November last year, in which the same grant 
was produced in evidence, together with the usage and facts 
of the case above discussed, Mr. Baron Bolfe said, '^ I do not 

* Law Journal, vol. xix. part i, p. 97, New Series, 
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think I ever saw a case in which there was such entiie nni- 
fonnity and so little conflict from b^inning to end." 

ANCIENT STATUTES. 

The learned author' refers to the second charter of 
Henry III., cap.^23 of which is,' '' omnes kidelli deponantor 
decetero penitns per Tamisiam et Medweyam et per totam 
Angl. nisi per costeram maris." On the words '* nisi per ca»- 
teram maris" the learned anther of the speech remarks, 
^' It appears to me, my lord, that it is impossible to doubt 
that the exception was introduced for the protection of those 
owners upon the sea-shore who had weirs there : that weirs 
in the rivers were necessary to be remoyed, with a view 
to their free navigation, but that they were not equally so on 
the sea-shores : and as it has been laid down, that, supposing 
there were an Act of Parliament which required the removal of 
weirs, it would not operate upon weirs belonging to the king ; 
80 this exception seems to be soMy for the protection of those 
rights on the sea-shore which the owners of the adjoining 
land at that time possessed, and which are so recognized in 
this great charter/' 

In writing this meadow of comment upon a rivulet of 
charter, full scope has been given to a fertile imagination. 
The words of the charter bear no such interpretation, n<»r 
can it be extracted from 12 Edward 4, c. 7, which was passed 
to confirm and amend that chapter of the charts, or firom 
any of the acts which have since been passed on the same 
subject' It would appear, from some of those enactments, 
that the free rights of the people had been encroached upon, 
that is, the free use of the rivers had been impeded ; the jus 
publicum had been prejudiced, and very likely the prerogative 

* Speech, p. 10. * Bnffhead's Statutes, yoI. i. p. 0, 4to. 

^ See Hall on -the Sea-ahore, p. 78. 
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lights wiongfiiUy affidcted. Bat, says a legal writer,^ there is 
'' no reference from the statutes against weirs, &;c., that 9uch 
exdusive fisheries carry the soil," Lord Ellenborongh^ said, 
the words ^l Magna Charta are, that aU weirs shall he utterly 
pulled down ; and this was followed hy subsequent acts treat- 
ing them as public nuisances, forbidding the erectidn of new 
ones, and the enhancing, straitening, or enlarging those which 
had aforetime existed. Magna Charta and the other statutes 
mentioned, may tend to prove that the soil of the sea-shore, 
&c., does not belong to the crown ; but I am obliged to con- 
fess that I am not able to see such proof, or to belieye that it 
exists. 

EXTENTA MANERn,* 4 £dw. I. 

Mr. Seijeant Merewether, in referring to this statute, tells 
the Lord OhanceUor that he wiQ not trouble his lordship with 
the detail of its enumeration ; he then, however, enumerates 
all its principal details, and concludes, '^ But tiiere is no 
mention there whatever of the sea-shore, as having any pecu- 
liar quality, or anything which would lead to its being held 
separately in any degree by the crown or tiie lord of the 
manor ; or anything, in point of fiwst, which could induce any 
person to suppose that there was, in that period of our law, 
any peculiar or mystical right connected with the shore of the 
sea, otherwise than as a part of the adjoining land." 

The statute bears date 1276, it is from the Cotton MS., and 
in Buffhead's edition. The gaps are fiUed up to make sense of 
the original documents. Whether the seanshore was included 
in the returns undor section 6, '' of profits of forests, woods^ 
riverSy moorSy marishes, keaths, &c.," it is impossible to say, 
nor does it much matter ; the " made uff' document is silent, 

* See Hall on the Sea-shore, p. 74, marginal note. 

« 7 East, 195, Wyld v, Hornby, deric. » Speedi, p. 15. 
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and its silence may afford the learned Serjeant all the evidence 
in support of his views which he can extract from it ; he shaU 
take the whole, free from all drawbacks, as a reward for hi9 
researches. I will only add, that the document, eyen in its 
filled-up state, does not specifically set out the rights of tlM 
crown ; it seems to have been originally made for some fiscal 
purpose. 

DB PILEEOGATTVA BEGIS,» 17 Edw. II. 

The learned author having detailed the various prerogatives 
mentioned in the statute, says very truly, that prerogatives 
connected with wrecks and rayed fish are enumerated in this 
statute; but no mention whatever is made of this alleged 
prer(^tive right of the crown. '' I should submit with con- 
fidence to your lordship,^' writes the author of the published 
speech, ^' that such a right as the one claimed by the crown, 
so extensive as I have described it to be, could not by possi- 
bility have been omitted in the enumeration of so particular- 
izing a statute, in which the subject-matter of the sea is 
brought under consideration by reference to the prerogative of 
wreck and royal fish" Ghitty,^ however, remarks upon this 
part of the statute : ^' But to give the (»rown a right to such 
fish, they must be taken within tiie seas, parcel of the domi- 
nions and crown of England, or in creeks or arms thereof ; 
for if it be taken in the wide seas, or out of the precincts of 
the seas subject to the crown of England, they belong to the 
taker." Ghitty refers to Tear Book 39 Ed. 3, per Bilknap, 
in support of the text : this extract from Ghitty is not given 
in Serjeant Merewether's published speech. 

The learned Serjeant appears to me to have adopted a 
unique mode of proving his theory by Act of Parliament ; the 
principal ancient Acts to which he refers in support of it, are 

' Speech, p. 21. * Prerog. p. Hi. 
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altogether silent upon the subject : tiie Acts say nothing 
abont the matter, and therefore, concludes the learned writer, 
they prove that thore was no sach prerogative rights in exist* 
ence when those statntes were enacted. I may be under a 
misapprehension, but such appears to me to be the author's 
reasoning from the ancient statutes which have been named. 

54 Geo. 3, c 159. This Act, the learned writer' informs 
us, " authorizes the Admiralty to do certain acts upon the 
sea-shore, with the view of prohibiting sand and other things 
being improperly taken away from it ; but there is a proviso, 
' That nothing in this Act shall abridge, diminish, or take 
away any rights of property or ownership which any lord of a 
manor or other person may have on any part of the banks, 
shores, and sides thereof :' and there being no reservation of the 
right of the crown in the Act, it seems to go fur as a l^isla* 
tive admission upon the point, that the subject is entitled to 
it as belonging to the land, and that the crown is not.'' 

Some remarks have been made upon the learned writer's 
singular mode of proof by Acts of Farliam^it which are silent 
upon the subject; this is very like another instance. I 
have no wish to deprive the learned author of the benefit of 
any proof which his imagination alone supplies. On this 
point I may venture to observe, that there are many ports, 
harbours, &c. on private property, and that the above proviso 
may have been made in reference to such property ; but with 
regard to all others, the Act appears to put them under the 
jurisdiction and management of the Admiralty. 

By 46 Geo. 3, c. 153, no pier, quay, wharf^ jetty, break, or 
embankment to be made, constructed, or erected in or adjoining 
to any public harbour in the United Kingdom, or in any river 
communicating therewith, so jBeut as the tide flows up the same, 
without one month's previous notice to the secretary of the 

' Speech, p. 40. 
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Admiralty, on pain of £200 : this Act is not mentioned in 
the published speech — ^how did that happen ? 

As bearing upon the point discussed in the preceding page, 
it may be remarked, that by the statute 7 Jac., cL 18, the 
right of all the inhabitants of Devon and Cornwall to fetch 
and take sea-sand at all places under the fiill sea-mark, was 
declared. In the statute there is not a word intimating a 
right, in the owners of the manors or lands adjoining, to a 
property in the sand, &c., under the fiill sea-mark. If the 
sea-shore belonged to the owners of adjacent manors, the 
statute so far interfered with private property, as to take 
sea-sands from the owners and give them to all the residents 
and dwellers in those maritime counties : this is highly incre- 
dible. I have not met with the statute in the published 
speech to confirm its author's doctrine. The reader will find 
it discussed at considerable length in Hall's Book on the 
Bights of the Sea :^ he may also turn to the case of BagoU 
and Orr^ 

ANCIENT AUTHORS. 

GLANVILLE.* 

The learned author of the published speech refers to this 
writer, because he has an article vl^il pwrprestii/res^ in which 
no reference is made to the prerogative of the crown with 
regard to the sea-shore. 

In the case of the Attorney-General v. Richards ^^ it is said, 
'^ where any invasion of the jus privattim of the crown^ in 
arms of the sea, or ports, takes place by encroachment on the 
soil, it is a piirpresture," (Glanville, 1. 9, c. 11. Spelm. 
Gloss. Purpresture.) Glanville is supposed to have written his 

» Page 245. « 2 Bos. & PuU. 472. 

• Speech, 10. * 2 Anatruther, 606. 
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woxk about the year 1 187 ; if, therefoie, Olanville did not write 
very folly on encroaclunents on the sea-shoie, one probable 
explanation is, that at that early period no such encroach- 
ments had been made. The negative eridence, however, with 
respect to pnrprestores may perhaps be met by other writers. 
Thus Bracton tells ns that it was an article of the Eyre in 
his time, to inquire *^ de purpresturis factM super dominium 
Regem^ rive in terra, sive in mari, sive in aqua dulciy rive 
infra Ubertatem rive extra!' (116.) 

Selden^ thos writes, having cited the preceding passage 
from Bracton : '^ Idque inter articnlos hnjusmodi ab ipso 
Bractonio et codicis Fletsa dieted antore recensitos locom 
habet. Purpreaturas antem lingua forensi appellamus ea, 
quibus locus publicus, quod in patrimonio est principali, 
veluti iter publicum, flumen, id genus csetera, fiunt deteriora. 
Nee igitur maris, ex recepti hujus ie purpresttirisy in generali 
inquisitionis formula, articuli ratione, dominium regi tribui- 
tur minus ac telluris, itineris publici, fluminis. Goncors est 
articulus ille de aqua qualibet— cunque feJsa a subdito aliquo 
inclusa, aliove modo occupata, quod fieri dicitur, in vetustis 
tribunalis nostri maritimi commentariis, in regis exhcereda- 
timem/* 

Having referred to the case of the Attamey-General v. 
Biohardsy in Anstrutber, a case which is not mentioned in 
the speech, it may be ftir to add that G. B. Macdonald, in 
giving judgment, said '' It is quite clear that the right to the 
soil between high and low-water is prima facie in the crown. 
Then the onus of proving an adverse title is thrown upon the 
defendants.'" 

BRACTON. 

The author of the speech mentions Bracton as being often 
quoted upon the subject, but that there is no authority what- 

* Opera, vol. iv. fol. 1881. 
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ever in Bracton to sapport this prerogative of the crown. As 
this is simple denial, and as thjB learned author has not laid 
much stress upon Bracton in support of his yiew, very Uttle 
comment upon that ancient writer is necessary. It may, how* 
ever, be remarked, that Bracton was materially guided in his 
doctrine by Justinian ; much of his work is directly quoted 
from Justinian ; for instance, the quotation in Hargrave's 
Law Tracts, cap. yii. p. 82, concerning the jus publicum of 
ports and harbours, to the end of the 2nd line, is copied from 
Just. lib. ii. tit. 2, text 2 ; all from thence to the encLof the 
first line in the next page is copied from Just. Inst. lib. ii 
tit. 1, text 4.^ Vaiious other parts of Bracton's work are also 
taken from Justinian. Now Justinian's doctrines respecting 
rivers, ports, banks of rivers, sea-shores, and the islands that 
arise in the sea, might have been applicable to the country for 
the ruling of which the Institutes were composed ; but if English 
law writers and historians, from the earliest periods, are to 
be credited, they have never been applicable to England. In 
opposition to Bracton's doctrine respecting islands that have 
newly arisen, Blackstone says,^ '^ In case a new island arise 
in the sea, though the civil law gives it to the first occupier, 
yet ours gives it to the king.'' Blackstone, very likely, 
meant the sea about Great Britain. 

Bracton treats on, some cases of alluvion; the learned 
author of the speech' says, '^ the burthen of proof, by the 
doctrine of alluvion, is rather thrown upon the crown than 
upon the subject." Mr. Schultes, however, in his very able 
work on Aquatic Bights,^ draws the conclusion '' that all 
islands, relicted lands, and other increase arising from the sea 
and navigable streams, except under local circumstances, 
belong to the crown." 

^ Just, by Hams, p. 72. ' Comment, p. 261. 

» Speech, p. 18. * See pp. 115—188. 
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From the late case of Bex v. Lord Yarboroughy^ thougli the 
dedsioa rested more on the pleadings and evidence, than on 
the general law of allnvion and reliction^ still from the cases 
cited it may he deduced, that if the salt water leave a great 
quantity of land on the shore, the sovereign shall have the 
land as his prerogatiye, and not the owner of the adjoining 
soil.* 

Britten's dictum respecting a new island sprung up, namely, 
da^tr prima oecupanHy agrees with the Justinian text which 
has been already remarked upon. If the learned author of 
the speech can extract any English law from Britton to con- 
fute the claims made in the information, I think he has 
omitted to have it printed. 

HOBNE'S "MYEBOTTB OP JUOTICE."' 

This book, observes the author of the speech, is of great 
authority ; it has a chapter on the rights of the crown, " and 
that there is there again no trace whatever of this preroga- 
tive." 

In Viner's Abridgment,^ I believe it may be found, ** Home, 
' Mirror de Justices,' 2 b. : Among the constitutions of King 
Alfred, one is, that the sovereignty of all the land to the 
middle of the sea about the land, belongs to the king in right 
of his crown." Viner, or the learned author, appears to have 
read Home not carefully ; however, there may have been an 
interpolation in Viner's edition, or an omission in Mr. Serjeant 
Merewether's. ' 

Selden does not speak of Home in very complimentary 
terms. He says,^ referring to Home and Dee, ^^ Id quod 
itidem dicendum est de scriptore apud nos uno et altero, qni 

* Bam. & Cress, p. 91. * See Schultes on Aquatic Bights, p. 186. 
' Speech, p. 22. * Court of Admiralty, vol. vi. p. 505. 

* Opera, Mare ClauBUm, vol. iv. p. 1885. 
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ex medii flnminis insulaBque in eo nato ratione plenunque in 
jure Gsesareo recepta medium interfluentis sequoris terminmn 
domini hujus marini regibns nostris obiter sed inscienter* 
facinnt/^ 

Home and his work appear to be referred to in the follow- 
ing extract :^ '^ First, he (the king) hath supreme dominion 
both by sea and land, as is proved by the ' Mirror/ the greater 
part whereof was written before the Conquest. Some things 
are added to it by H. Home in the reign of Edward IV. He 
holdeth that all land, and all jurisdiction, and all dominion, 
is derived from the crown ; that whatsoever was not granted 
from the crown, remaineth in the person of the king. This 
supremum dominium is so inherent in the king's person, that 
if the king grants away his lands, ' absq. aliquo reddendo,' 
yet the tenure must still remain in the king ; 8 Hen. 7, 12 ; 
30 Hen. 8, 45 ; Dyer. This dominion is not only upon the 
land, but is upon the sea. And so the king hath not only a 
dominion at sea, but he is ^ dominus maris Anglicani ;' he is 
both owner of the sea and of the soil under the sea. And so 
it was resolved lately, by my Lord Chief Baron, and the rest 
of the Barons in the Exchequer, in the case of Sutton Marsh, 
MicL 13 Car., that the soil of the land, so far as the sea 
floweth, is the king's, and the king is seized thereof, jure 
coroner. — Mirror, 8 ; Bract. foL 8, temps. Edw. 1. Avowry, 
46 Edw. 3, Com. 3 b., that not only the dominion of the sea, 
but the very soil, belongeth unto the king." 

Many serious objections, no doubt, will be started to the 
source of this doctrine, and particularly to the times and 
occasions in which and upon which it was propounded. Some 
grains of allowance may be made to such objections ; still, it 
may not be undeserving of attention, for more substantial 
reasons than its mere reference to Home. 

' HoweU's State Trials, vol. iii. p. 1028. 
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It seems to have been the opinion of Selden, that Bracton, 
Britton, Fleta, &c., were generally guided in composing their 
works, by the doctrines of Ulpian and Justinian, though 
sometimes they wrote more conformably to English law. He 
says,^ '' Gaetenun hi ipsi aliis in locis, m<»es patrios indicantes, 
wgis in man dominium Batis admittant. Nam ipae Bn«rto- 
nius postea non semel loquitur de iis, qui ex indultu regio 
quieti sint de theolonio et consuetudinibus dandis p^ totmn 
regnum Angliaa in terra et man, et per totum regnum tam 
per teiram quam per mare/' 

Selden refers to Fleta, MS. lib. i. cap. 20, as agreeing with 
Bracton and Britton. 

FITZHERBEBT AND BOLLE. 

Mr. Serjeant Merewether asserts,^ that there is no trctce of 
the doctrine in the works of these writers. Here, again, the 
course that has been adopted;^ of citing from other authors, 
instead of giving direct quotation, is followed ; it is deemed 
more satisfactory to call (credible witnesses to give evidence 
in support of a position, which, at all events, appears to con- 
trovert an allegation made by the learned author of the 
published speech, than to give it oneself ; it, moreover, gives 
readers a wider scope for examining the testimony adduced. 

Now Selden, in his '' Mare Clausum,'' repeatedly refers to 
FitzherberU One quotation, perhaps, will be sufficient He 
writes,' ^' Bobertus item Belknapius, judex sub Bichardo II. 
rege Celebris, mare ait* r^, uti regni sui AngUcani seu patri- 
monii sacri partem, subjac^e. Verba ejus idiomate Nor- 
mannico ita se habent. Le mere est del Ugeam del Roy^ 
come de son eorone d' Angleterre, Ne scilicet quis dubitaret, 
an jure regni Anglicani, an sive Normanuici ducatus, sive 

' Opera, vol. iv. p. 1381. ' Speech, pp. 26, 28. 

* Ut supra, p. laSl. ^ 6 Rich. 2, ;^^)erftlt:t» tit. Protection, 46. 
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alios in Galliis provincisB jure, id regi sue compeierety sig- 
nanter ut de corona ma AnglicB^ seu ut de sacrd AnglicB 
patrimonio^ verbis mis adjecit" 

BOLLE. 

Bacdn^ sapports many of his positions by quotations from 
Bolle ; thus, '' If a man's lands lie to the sea, if they are 
increased by insensible d^rees, they belong to the soil ad- 
joining ; but, if the sea leave any shore by a sudden 
falling off of the water, then the derelict lands belong to the 
king." (Dyer, 326; 2 Roll. Abr. 170.) " If a river, as far as 
there is a flux of the sea, leaves its channel, it belongs to the 
king ; for the English sea and channels belong to the king, 
and he hath the property in the soil, having never distributed 
them out among his subjects." (2 Roll. Abr. 170.) Oomyns^ 
also cites this last part. Ghitty' again and again refers to 
Rollers Abr. on the subjects just mentioned. There is a 
difference between the quotations of these authors, and the 
affirmation adverted to in the published speech, which is 
almost inexplicable; seeing y however, very much assists in 
coming to a decisive conclusion. 

OALLIS. 

This author agrees with English writers generally, in sup- 
porting the doctrine contained in the information. 

The learned author of the published speech extinguishes 
Callis in this way :* — " Then, my lord, succeeds Callis, a 
book supposed to be of authority. He was the Reader of 
Gray's Inn, and has certainly taken upon himself, in his 
book, to allege this prerogative right ; but, upon looking to 

• Abr. Court of Admiralty^ A. yoL iii. 497. 

• Digest PraBTOg/D. 61, and Nav. B. 

• Praerog. pp. 171, 173. -• Speech, p. 33. 
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the authorities which he quotes, it will be found that none 
support him in his position. He quotes the same authorities 
as are in the margin of the Banne case, but not one upon 
which any reliance can be placed. I am sure I shall not 
have occasion to urge to your lordship that the mere autho- 
rity of a text-writer of that description, unless founded upon 
some decided case, cannot prevail."' 

Gallis has interspersed his work on sewers with Texts from 
St. Matthew, Maccabees, &c. : it may be in reference to 
this singularity that the writer of the speech speaks of him 
as a text-writer ; be that as it may, as a law-writer, up to 
the time of Mr. Serjeant Merewether, his book on sewers 
has often been mentioned in complimentary terms by high 
authority ; thus Mr. Justice Best said,^ ^' Mr. Justice Buller 
tells us, that Gallis quotes it as English law, and I have often 
heard Lord Eenyon speak with great respect of that writer/' 

Gallis was undoubtedly misled, in more points than one, 
by too confidingly taking Bracton and Justinian for his 
guides ; but his authority, as far as the doctrine in question 
extends, has never before, perhaps, been doubted or dis- 
paraged. 

DB JURE MARIS.' 

The learned writer, in demolishing this work the second 
time, says, " I have already referred your lordship to the 
treatise ' De Jure Maris.' I have made some observations 
upon it, and I am anxious not to trespass unnecessarily upon 
your time, therefore, I will not repeat them ; but I think I 
am justified in saying, that if that treatise is examined care- 
folly, it will be found, both from intrinsic as well as extrinsic 
circumstances, not to be entitled to the name which it has 
so long borne. I believe it is not Lord Hale's work, which 
may be justly tested by its intrinsic merits. There are some 

* Blundell v. Caterall, 5 Bam. & Aid. 282. > Speech, 88. 
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cases in it which seem accurately and well stated ; but there 
are others which are contradictory to each other, and are 
perverted ; nevertheless, this treatise has always been the 
authority referred to for the support of the doctrine I km 
now disputing/' Tes ! '' And twice he slew the slain/' 
It is almost melancholy to observe the deadly hostility with 
which the learned writer, who is noted for his general bene- 
volence, is animated towards this posthumous bantling, whose 
paternity has hitherto been fixed on Lord Hale. The learned 
writer seems to be labouring under the impression, that al* 
though its brains are out, the mischievous changeling will not 
die, — ^hence the killing over again. Some remarks have already 
been made on the first utter demolition of the work '^De 
Jure Maris," and all that it seems necessary to do on this 
second massacre, is to adduce evidence to the character of the 
persecuted innocent, as to its fEbtherhood and public estima- 
tion. A very large number of law-writers, advocates, and 
judges might be brought forward, but perhaps the following 
very concise testimony will be sufficient for the present 
occasion. Chief Baron Macdonald, in the noted case of The 
Attorney-General to the Prince of WcUes v. Sir John 8t. 
Avhyn^ said, '^ It is observable, too, that in his (Hale's) 
'Treatise de Portibus Maris,^ which he left ready for the 
press, this case of Sutton Pool is mentioned, and the notice 
of the reader is drawn to it, as affording some important 
distinctions respecting the manor of Trematon. This shows 
that he always considered that case as law, as well%ith re- 
spect to the mode of proceeding as the adjudication." 

Lord Denman in his judgment in The King v. Wari^ 
said, '^ Recourse is then had to the great and venerable 
name of Hale, from whoie excellent treatise 'De Portibus 
Maris,' p. 85, some such words as the following may be 
extracted." 

* Wightwick, p. 262. 'Adol. k Elti , 406. 
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Again, tbe same Lord Gliief Jnstioe, in The Mayor of 
Exeter v. Warren^^ said, '^ As to the general right of the 
crown in this matter, it will be sufficient to dte the single 
authority of Lord Hale*' Lord Denman then quoted from 
C. 3 " De Portibus Maris," or from 63, 64 Hargrave, L.T.« 
Here is a Chief Baron, who ayers that the work was ready 
for publication at Hale's death, and a Chief Justice who 
speaks of the work as sufficient, in his opinion, to settle the 
point under consideration. This testimony may appear to 
be very weak, when put in comparison with the very strong 
opinion of the learned writer of the published speech, giyen 
in support of his own cause ; still, in the emergency, it is 
deemed expedient to adduce the evidence, however unavailing 
it may be. 

BLAGKSTONE. 

The author of the speech pooh-poohs aside Blackstone 
after this manner:' ''I must make one observation upon 
' Blackstone's Commentaries,' a book very likely to have 
promoted that general impression iu the law which has been 
entertained in modem times ; for, as we all read that book 
early in life, and imbibe its contexts greedily and implicitly, 
so, also, we retain them long. This book, therefore, from 
its style and composition, and general use, is likely to have 
produced an effect upon the minds of most lawyers. Black* 
stone lays it down clearly and distinctly that the shores 
belong to the king. But, when you look at the authority he 
quotes for it, it is, in &ct, a reference to the Commission of 
Sewers. He cites Fitzherbert's ' Natura Brevium,' 149, 
which is nothing more than a transcript of the recital of the 

> Q. B. 801. 

' Lord Campbell; in giving judgment in Beg. v. Bette and others, in May 
last, had the temerity to refer to Lord Hale's authority, exactly as though 
Mr. Serjeant Merewether had not demolished it ! ! — See Cox, C. C. vol. iv. 
p. 213. ' Speech, p. 88. 
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Goinmission of Sewers, in whicli it is alleged, that, inasmuch 
as his Majesty is bound to protect the country from foreign 
enemies, so is he also bound to protect the shores from the ag- 
f2;ression of the sea. How so learned an author could have ima- 
gined that he was justified, from such an authority, in making 
such an assertion, I must confess I cannot explain."' 

Perhaps not. Having, however, placed the learned author's 
disquisition on Blackstone before the reader, it is thought 
that the work of the popular commentator may be left to defend 
itself 

BUTLER»S NOTES CO. LITT.» 

The learned writer of the speech brings up the authorities 
before the Lord Chancellor, and does execution upon them 
with really surprising expertness. ^'I hold in my hand,'' 
says the author, ^' the notes on the First Institute, by 
Mr. Butler, who was the colleague (if I may use the ex- 
pression) of Mr. Hargrave, and the note, a portion of which 
I am about to read, is the writing of Mr. Butler. Pro- 
bably it is not to be wondered at, that Mr. Butler, who was 
so connected with Mr. Hai^raye, should adopt the doctrine 
of the manuscript published by that gentleman." The learned 
writer of the published speech then quotes doctrines similar 
to that set out in the information, and concludes, " Now 
there certainly can be no ground for such a proposition. 
Though I should speak with great respect of Mr. Butler's 
opinion, I cannot but think that, on this occasion, he was 
misled. A person of such authority as Mr. Hai^raye 
having published a manuscript, as if written by Lord Hale, 
too many, like Mr. Butler, would be willing to take the 
doctrine on the authority of Lord Hale, without considering 
the foundation on which it really rests." This part of the 
published speech has been cited, to show how expeditiously 

. * Speech, p. 89. 
H 
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the learned anthor smashes all aathorities that oppose his 
views. The fact, however, should not be foi^gotten, that the 
preceding truly original comments on Butler's notes were 
the argument in a case in which the author had himself fior 
his client It must have been highly edifying to the Lord 
Chancellor, when the learned writer turned on his peculiar 
light upon Butler's celebrated remarks. 

HIGHWAYS. 

The writer of the letter^ informs us, that ''the ocoupatioa 
of the sea-shore may be dight, in point of evidence, I admit ; 
perhaps it may be only the straying of cattle ; perhaps it 
may be only for the purpose of taking advantage of 1^ sea 
adjoining,— embarking and disembarking; and, therefore, 
the acts of occupation shown may, perhaps, be few ; but it 
will be &miliar to your lordship's mind, that there is a case 
much stronger than that, in which the crown has -not the 
possession nor the right to the soil; although the soil is 
called the king's soil, and although the owner of the 
adjoining land would seem, by the acts done, to have ex- 
cluded himself from possession of it. I am alluding to 
Highways. It has been said, indeed, that the sea-shore is 
the King's Highway ; it may be so called, and highways ace 
so called ; but, though the highway is generally separated 
from the lands of the owner by a hedge and ditch, set up 
by his own act, and, therefore, he would seem to be limiting 
his jffoperty by making that boundary, yet your lordship is 
well aware that it is the fieuniliar law of the land, that the soil 
of the highway is the property of the OYFueis of the adjoining 
lands on each side ; and, tlierefore, though, as in a case of 
that kind, where there seems to be a strong inferenee to the 
contrary, yet the occupation of the owner of the adjoining land 

* Speedi, p. 14. 
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is still held sufficient, by presumption of law, to entitle him to 
the land of half the highway ; so, I say, in the case of the sea- 
shore, where tiie occupation is more firequent, but, perhaps, 
difficult of direct proof, the l^al inference is the same/" 

Something very like the argument just quoted has been 
used before, and, perhaps, carried further :^ ^* Are not all 
the gates of cities and towns, and all the streets and high* 
ways in England, the king's, and as much subject to be open 
or shut at his pleasure, as the ports are ? Nay, whensoever 
we speak of the highway in any law business, we call it ma 
rsffiay the king's highway; and the king, in his commis* 
sions, speaking of London or any other citie, calls it cmtat 
nostra London, or dmtcu nostra Exon/' 

Now, although this is the matter of the argument in 
the letter, the learned writer's application of it is not so 
obvious. 

With respect to highways, it is generally .considered there 
was a public right of way over the locus in quo before the 
fences were erected ; that when the lands on each side of 
the road belong to different owners, they each originally 
devoted half the road to the public, and erected the fences 
to protect their remaining lands ; hence the rule, that the 
soil, ad medium fiVum ma?, is the property of the owners of 
the adjoining lands. But what analogy has this to claims 
of the soil of the sea-shore and navigable rivers ? If the 
reasoning be, that a highway used by the public is called the 
kinff's highway, yet the soil belongs to individual landowners; 
*— that the searshores, &c., are similarly used by the public, 
that they are also called the king's shores, and that, therefore, 
the soil belongs to the owners of the lands adjoining, — the 
conclusion would appear to be rather inconsequential On 
^ other hand, the &ct that the public use a highway called 

* State Trials, yol. ii. p. 474. 

h2 



100 A DI8SBBTATI09 OH THE 

the king's, though the soil belongs to land-owners, tells two 
ways; the puUic may nse the sea-shores, &c., call them 
what yon may, and the soil be still the crown's. Bnt has 
not the learned author disported himself a little upon the 
term " King's Highway f " 

However, there appears to be one material difference be- 
tween highways and navigable titers. In the former, as 
the learned writer of the speech observes, the land-owners 
on each side generally claim half of the soil, ** bnt, in navi- 
gable riversy it is not a legal presumption that the owners on 
each side are entitled to the soil of the bed of flie river to the 
centre.* ♦ • ♦ 

'^ Though it may be so in a river net namgoMe"^ 

Again, Lord Mansfield said,^ ^' The role of law is uniform. 

" In rivers not navigable, the proprietors of the land have 
the right of fishery on their respective sides, and it generally 
extends adJUum medium aquoe. 

'* But, in navigable rivers, the proprietors of the land on 
each side have it not ; the fishery is common ; it is primft 
fiicie in the Kino, and iBpublieJ' 



If the reader have read Mr. Serjeant Merewether's pub- 
lished speech, and also the foregoing remarks upon that 
publication, he is now, periiaps, in a position to form his 
own judgment upon the subject. I may, however, be per- 
mitted to observe, that, in discussing each point, I have aimed 
at giving the learned Serjeant's own statement, and also 
what the authorities which have been quoted or referred to 
have actually said, rather than merely adverting to each. 
This mode of treating the subject has undoubtedly increased 

* 2 J. B. Moore, 666. * Garter v. Muroot, 4 Burr. 2163. 

2164. 
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the lengdi of the discussion ; but I have preferred, whenever 
I could do it, to let the writer of the published letter and 
the writers who, in my opinion, differ from him, speak for 
themselyes, so that any one who takes an interest in the 
matter may draw his conclusion fix>m the parties' own 
testimony. 

I think I have, with some solicitude, endeavoured to make 
myself acquainted with the ground-work of the Serjeant's 
laborious essay; and, to effect that object, I have spared 
no trouble in investigating every authority to which he refers, 
within my reach. I believe I have omitted none that ma- 
terially support the doctrine broached in his publication. 

In the performance of this task, I have, or at least bsicj 
I have, perceived the strong bias which influenced the ?niter 
of the pubUshed speech throughout that undertaking. He 
commenced it with his mind evidently well made up to de- 
molish every vestige of the prerogative set forth in the in- 
formation. 

Extirpation was his aim, and he set about it so ruthlessly, 
that everything imaginable and unimaginable was converted 
into an instrument of demolition. From the first page of his 
publication to the last, the learned ?nriter has it all trium- 
phantly in his own way. He marches onwards, and the 
authorities which, up to this time, have been considered 
valid, unimpeachable, and venerable, are utterly annihilated 
in crowd& When the author arrives at the end of his 
achievement, there is absolutely nothing remaining to oppose 
his views ; all obstacles have been crushed to dust and scat- 
tered to the winds. The silence of ancient statutes has been 
made to speak decisively in flEkvour of the learned author's doc- 
trine, and emphatically to deny that the claim made in the in- 
formation is the law of the land. Have law cases, ancient as 
well as modem, hitherto been supposed to be in opposition to 
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the leamed wiiiet^s Tiews ? It k all a noBtdce or a misap- 
prdiensioii ; the anflior oonyerls the whole anay of hostile 
cases into fiiendly mpportm^ aad eompds diem, nolei» 
volenSy as it were, to asmst him in his onflhwigfat on her 
Majes^s prerogatiye li^ts as daimed in the infonnalion. 
Hale's " De Jnie Maris," which, np to the days of Mr. Ser- 
jeant Mereweiher, was hdd in hig^ repute, is, afiker the 
ceremony of bastardizing has been peifonned npon it, killed 
two or three times oyer, and at last consigned to its &te, as 
an impostor and mideader, hencefordi good for nothing. 
Have book-maketSy once considered learned and trustworthy, 
supported the doctrine which the infotmation sets forth? 
Tes ! but the learned writer of tiie pablished speech speedily 
despatches them ; they are only texi-wriierfy and the mere 
authority of text-writers is nndeserring rf any concdderation, 
and therefore the whole troop, ccmiprifling Gallis, Blackstone, 
Hargrave, Bntler, &c., are, one after the other,' sent to Umbo 
as a set of misled text-writers, who haye, one and all, 
been imposed npon, and have been propagating nnmit^ated 
error and groundless assomption, — as fiir as the doctrine in 
question is concerned. Haye a laxge number of our most 
renowned judges, during a long coarse of years, propounded 
opinions from the bench apparent^ yerj adyerse to the 
learned writer's yiew of the question ? Certainly they haye ; 
but what of that ? Their notions on the matter wore (mly 
obiter dicta ; they had no business to give an opinion for 
which they had not always been asked. What are the obiter 
dfcft, of talkatiTe judges worth, in sopport of soeh pceiogatire 
claims ? Why, of course, nothing ; and the author easily 
clears his way from all impediments of that description. The 
learned writer of the published speech, when he arriyes at 
the end of his publication, has completely cleared off the 
obstructions which seemingly stood in his path ; he has com- 
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pleted the Heicnlean taek of diyesting the important sdbjeoi 
of the imposition, misapprehension, and error whioh have, 
up to the author's splendid era» surronndcid and mystified it. 
At last the doctiine is taken from 1^ darkness, and put 
in its own proper light. Pope said, — 

'' Nature and naturePs lawi lay hid in night ; 
God said, JM Ncfwton be, and all wa« light :*' 

— a paraphrase is obvious. 

Having stated what appears to have been the learned 
writer's object in publishing his speech, it may not be out 
of place briefly to touch upon the principal topics, and to 
give the impression more at large which a carefol perusal 
of that publication and a due consideration of its contents 
have made. The reader has abready been invited attentively 
to hear both sides, and then to form a conclusion for himself, 
— ^that invitation is earnestly repeated. 

Mr. Serjeant Merewether avers that Saxon charters and 
Saxon laws have no reference whatever to the prerogative 
right which her Majesty's law officers claim. Has the learned • 
author made this assertion after a careful perusal of those 
ancient records, or solely upon trust 1 It is not easy, nor is 
it pleasant, even to imagine that he relies upon his own 
researches for the strong, though often peculiar, positions 
which he has laid down ; perhaps the most rational supposi- 
tion is, that the learned writer has depended upon the accu- 
racy of a provider, and if so, his confidence has been sadly 
misplaced. The writer of the published speech has not con- 
descended even to mention Selden's celebrated work, *^ Mare . 
Glausum,'' though Hale, Hargrave, Butler, Blackstone, &c., 
refer to it. In Hale's Treatise, page 10, it is said, '^ The narrow 
sea adjoining to the coast of England is part of the waste and 
demesnes and dominions of the king of England, whether it lie 
within the body of any county or not. This is abundantly 
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proyed by that learned treatise of Master SeldeQ, called * Mare 
Glausom/ and therefore I diall say nothing therein, bat refer 
the reader thither/' Notwithstanding this reference for a proof 
of the doctrine which the learned author of the published speech 
was seeking to demolish, he entirely omits to name Selden's 
work. This singular omission has been remarked upon before, 
and the observations are repeated, because it is quite clear that 
had the writ^ read Selden's work with becoming care, he would 
not have asserted so dogmatically, that no prerogative claims 
of the kind are to be found in the Saxon charters and laws. 
If the doctrine under discussion be new-fEuigled, and of modem 
origin, as the wAteat of the speech has endeavoured to prove, 
he ought to have adverted to Selden's work for the purpose of 
confuting it; at all events, it was a somewhat uncommon 
course, to make laboured comments on ancient charters and 
laws which are alleged to contain nothing to the point, pur- 
posely to disprove a daim, and significantly to give the go-by 
to a most erudite treatise written expressly upon the subject, 
and containing numerous references to Saxon records of all 
kinds. If the learned writer of the published speech alone 
made his researches, the being in the delicate and difficult 
predicament of having himsdf for his client may account for 
the remarkable omissions ; but if he keeps what is commonly 
termed, in l^al phraseology, a ''devil," to provide matter for 
cases, he has just reason to complain of the inattention and 
recklessness which have so strangely mystified and misled 
him. 

It has been akeady remarked, that the learned writer has 
referred to many statutes which are silent on the subject ; and 
because they are silent, he forcibly compels them to assist him 
in drawing the conclusion that the doctrine has no existence.. 
Perhaps this n^ative proof might have been made still more 
sweeping ; but it would have been just as conclusive, and quite 
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as rational, if the author had quoted aU the statutes which do 
not contain enactments on the prerogative rights. 

Some remarks have before been made upon the learned 
writer's treatment of the hitherto celebrated treatise ^' Be Jure 
Maris i' the reader will pardon the importunity of his being 
again earnestly requested to read the learned seijeant's con- 
demnatory charges against that work, and his pitiless consign- 
ment of it to the storehouse of deception and worthlessness. 
More discussion perhaps is unnecessary ; but it is believed 
that every one, unbiassed by partiaUty or prejudice, wiU 
concur in the opinion that the writer of the published speech 
has been entirely misled in the matter, or that he has written 
under some unaccountable misapprehension or delusion con- 
cerning that treatise ; that, at aU events, he has not in the 
smallest degree damaged the credit of Hale's work ; that, 
whatever doctrines it has taught, without a shadow of doubt, 
it teaches still ; that, whatever merit has been attached to 
the performance as the work of Hale, the same remains in 
all its entireness ; that, if it ever deserved the high enco- 
miums which have been passed upon it by our greatest sages 
of the law, it deserves them still. The Serjeant's attack 
upon the authenticity of Hale's book was continued and in- 
veterate ; it was his main point of assault ; he has altogether 
and completely failed. The charge was peculiarly strange, 
but the reasons adduced to support it were perfectly absurd. 
How a man so experienced and learned as the author of the 
published speech is admitted to be, could be induced seriously 
to advance the one or the other, it is impossible to say ; one 
thing, however, is certain, that Hale and his book stand unim- 
peached and untouched ; the smell of the Serjeant's fire has 
not passed over them. 

The writer of the published speech has referred to a laige 
number of cases, ancient and modem, in support of his view, 
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or in defence of the side of the case in which he is both party 
and advocate. I haye cited nearly all those cases at consider- 
able length, and here again the hope is repeated, tiiat the 
reader, having considered each side and the fall beaiing of the 
case, will form his own judgment ; it is thought that in no 
one case does an impartial view of the whole report justify 
the learned Serjeant in the conclusion which he wishes to have 
drawn from it There is generally some peculiar feature in 
the case which fully accounts for the result, but which the 
writer of the speech omits to notice ; he adroitly takes just as 
much as suits him, as though it were the whole, and says 
nothing about the remainder ; the consequence is, as I think, 
the learned writer's condusionB are directly the reverse of what 
they would have been, had he given all the parts their legiti- 
mate importance in the matt^. 

The writer of the speech repeatedly asserts, in several places 
of his book, that there is not the slightest ^^ trace'' of such a 
right in the early abridgments which collect the cases out of 
the Tear Books. Did the learned author assert this upon the 
result of his own investigations, or did he joopagate the as- 
sumption at second hand ? Be it as it may, nearly the same 
thing has been said before : in the ai^oment of the case of 
King v. L&rd Yarhorougk^ it is said, ^^ neither Brook's nor 
Fitzherbert's Abr. contains any trace of such prerogative as 
that now claimed." 

The author of the speech says,' '^ In i^ early abridgments 
of Statham or Fitzherbert, I cannot find the slightest trace 
of this " — " there is no trace of the doclxine, &o." 

It has been shown above, by quotations, that otiier authors 
differ firom the learned writer on this particular head. These 
citations, I think, are strong evidence to prove that the doc* 
trine may be traced as &r back as our oldest law-books can 

* Barn. & Cress. 102. > Speech, pp. 18, 26. 
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cany lu. The learned serjeant made no mention of Shep- 
perd's Abridgment. The law on the subject is laid down 
sufficiently distinct in that work, which was written nearly 
two hundred years ago. The writer of the published speech 
has commented with much vigour on the assumed fact that the 
prerogative right is not found in ancient treatises, and has 
concluded that therefore no such right exists in law ; but in 
his comments and conclusions he has very conveniently omitted 
to consider that there are two sides to that part of the ques- 
tion ; — ^in those eariy times, was the doctrine ever contested ? 
If any subject ventured to dispute the right of the crown, 
unless the litigant had a grant or a supposed grant to rely upon, 
who was that subject, and where is the report of the case to 
be found ? The silence of the ancient reports is very expressive 
in proclainung that the learned Serjeant's course of contesting 
with the crown was unknown in ancient times ; perhaps it was 
as unsafe then, as I think it is unsupportable now ; but in the 
times adverted to, tihere would have been some risk in trying 
the experiment. 

It has been observed, that a very lai^e number of our most 
learned judges have propounded this doctrine &om the judg- 
ment seat, and that the writer of the published speech has 
surmounted aU difficulties of that description simply by 
^' Pooh ! pooh ! they are all obiter dicta, not worth a rush : — 
mere fancies thrown out at random by misled judges, labour- 
ing under the delusion that Lord Hale actually wrote the 
spurious volume called ^ Pe Jure Maris.' *' This part of the 
learned writer's argument exactiy fits in with all the other 
parts ; the unique aggregate of supporting allegations is a 
perfect whole ; it is quite a model for an argument in a fas 
out nefas case. There is, nevertheless, an entire concurrence 
in the opinions of very many judges ; I have quoted them, 
and the reader may, if he pleases, set the dicta of all those 
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judges on ihe one side, and Mr. Serjeant Merewetber's on the 
other, and then decide for himself 

The learned writer of the speech, in the last page, says, 
" How this doctrine, now reyived, can be supported merely 
upon the authority of text authors, and the obiter dicta of 
learned judges misled by the treatise published under the 
name of Lord Hale, but not I think rightly so, I must confess 
I am at a great loss to understand.'' How the learned 
judges could have been righUy mided we are not told : the 
conclusion, however, is a very proper one ; it is the perora- 
tion of a lawyer's speech who has himself for his client, and is 
both characteristic and appropriate. 



Haying examined the learned author's argoments against 
the claims of the crown as they are set out in the information, 
and haying, as it is thought. Intimately arrived at a conclu- 
sion directly the reverse of that which was the object of the 
published speech to propagate, it may not be inapposite to 
add some remarks with respect to the royal prerogative, espe- 
cially in reference to the doctrine that has been discussed. 

According to one of the law maxims,^ " Prerogativa est jus 
regis bonum et antiquum, in decus et tutamen r^ni, secundum 
bonas et antiquas populi libertates et legis Anglicani l^es et 
consuetudines." 

" The^ king's rights, or the king's rights of his crown, or 
the rights of the crown, for so these, which since are called 
prerogatives, before this were called jura r^a, or jura regia 
Goronse, or jura coronsB. Bracton calls them privilegia regis, 
and Britton droit le roy ; but since the Act of Jus r^ni, &c., 
has been commonly called Prerogativa regis, which is all one 
with that which the Act caUs droit le roy." (2 Inst. 263, 

• Loft's Beporte, fol. • Viner's Abr. Prerog. A. 
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cap. 50.) If these definitions of the royal prerogative are read 
fairly and considered rationally, it is impossible that the prero- 
gative of the crown can be viewed in the light in which onr an- 
cestors understood it. '^ The^ king's prerogative is part of the 
law of England, and comprehended within the same. Hence 
it has ceased to be an object of national jealousy or popular 
terror; it is simply the law of the land, and as such, like other 
laws, ought to be duly supported. Prerogative is no longer that 
unlimited power, that terrestrial omnipotence, which it was 
once supposed to be ; it is now one important part of the law 
of the land, and tends as much (if not more) to the general 
weal, as any other integral part of our constitution : it has its 
legal bounds and authoritative limits ; within these it acts, 
in an especial manner, for the popular and general welfare. 
No one attempts, or has latterly attempted, to extend its 
influence outside its legitimate boundary, or beyond its l^ally 
prescribed limits, and it would be unavailing and abortive 
were such an attempt made. Legal bounds to kingly power 
or popular rights, in these times, can neither be broken 
through or got over with impunity or safety. The nearest 
and happiest approach to earthly omnipotence which an 
English sovereign can now make, is, when his power rests on 
the hearts of a devoted people, who know and feel that 
their rights and their monarch's rights are alike defined 
and protected by the law of the land, and that that law can 
neither be infringed nor perverted by the highest in the laud 
any more than it can by the meanest, without incurring con- 
sequences which are patent to alL" On this head, Mr. Allen* 
very cogently observes, '^ In modem times the prerogative of 
the crown has been so strictiy defined by law, and since the 
Revolution there has been, fortunately, a succession of princes 
so little disposed to contend for an illegal extension of its 

1 2 Inst. 496. > Inquiry into theBoyal Prerogative, p. 166, first edition. 
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boundaries, that though the old doctiines of absolute sore- 
reigniy and transoendant dominion still disfigure our law- 
books, they are little heard of elsewhere. Occasionally, how- 
ever, it happens, that in pariiamei^ary discussions, assertions 
are hazarded of latent pnorogatiyes in the crown whidi are 
siqpposed to be inherent in the yery nature of sovereignty. 
That such pretensions are unfounded, it is not dfflult to 
make out; every Government that is not established by 
military force, or founded on the express consent gI the 
people, must derive its authority from positive law or firom 
long-continued usage. But, where law confers any power, it 
prescribes and directs the mode of administering the authority 
it bestows : and what has been given by usage is necessarily 
r^ulated by usage in its exercise. A prerogative founded oa 
usage, which cannot be enforced because it has fiftllen into 
desuetude, is a contradiction in t^rms. No one will pretend, 
that any prerc^tive of the king of En^and is founded either 
on military force or on the express consent of the people. 
Every prerogative of the crown must, therefore, be derived 
firom statute or firom prescription ; and in either case, ihsste 
must be a l^al and established mode of exercising it. Wk&te 
no such mode can be pointed out, we may be assured that the 
prerogative so boldly daimed is derived neither firom law nor 
usage, but founded on a theory of monarchy imported from 
abroad, subversive of law and liberty, and alien to the spirit 
as well as to the practice of our constitution. In England 
there are no latent powers of Government, but those possessed 
by the supreme and sovereign authority of the state. The 
king is our sovereign lord ; but he does not possess the sove- 
reign authority of the commonwealth, which is vested, not in 
the king singly, but in the King, Lords, and Commons 
jointly. When we hear of a prerogative ioherent in the crown, 
which the king has no legal means of exenasing, we may be 
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certain that it has no existence but in specnlatiye notions of 
government. Emergencies may arise when it is necessary, 
for the safety of the state, to commit additional powers to the 
persons intrusted with its defence. But when such cases 
occur, we are to be guided by ccmsiderations of reason and 
expediency in the powers we confer, and not by vain and 

upon to perform proTO to be futile and unfounded.'' 

There is something hearty and tanily English in this state- 
ment It has a yein of good, stccn^, common sense running 
through it,-— <»ie feds that the writer said what he belieyed. 
But whether the clear-headed author's out-spoken positions 
be admitted without the least qualification, or not, it is quite 
dear that it would be not only bootless, but mischieyous in 
the highest degree, to insist that the crown, by its prerogatiye 
rights, can seize on property which rightfully and legally 
beloi^ to any subject of ike realm. The learned author of 
the published speech may be assured, that, in commenting 
on his work, not the smallest wish has existed to support 
such an un-English absurdity ; ^^ the right diyine of kings 
to goyem wrong " is ia plant tiiat may be forced to thriye in 
other cHmes, but it is no longer adapted for English soil, — 
only to adyocate the antiquated anomalism were insanity. 
But the aoyereign who at present sways the sceptre of Great 
Britain neyer makes the least pretensioon to anything of the 
sort ; her Most Qracious Majesty has neyer, to my know- 
ledge, oYinced eyen an inclination to act upon prerogatiye 
immunity ; on the contrary, under circumstances the most 
threatening, the most insulting, or the most proyoking, we 
haye seen that our soyereign inyariaUy appeals to the laws of 
her coumtry fbr redress ; wheth^ it be a murderoi^ attack on 
her life, or an annoying pilfering of her property, she trusts 
to the constituted authorilies of her realm. In no one in- 
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stance has she made short work of the matter by summarily 
taking justice into her own hands, — ^the old-fashioned mode 
of making things even. The redress which her Majesty on 
all occasions has sought, is that which the meanest of her 
subjects might have had recourse to under the same circum- 
stances. The Queen, in this respect, has judiciously set 
a most praiseworthy example to her people, by teadiing them 
to place reliance on the laws of their countiy. 

Equal and all-goyeming laws, wisely and impartially ad- 
ministered, are the strongest national bulwark diat we can 
possess, — ^they form the true palladium of British liberty ; 
eyeiy Englishman has an interest in carefally maintaining 
them. But prerogatiye is also the law of the land, — ^that 
part of the law which particuladiy affects the crown ; but 
its adaptation and exercise are for the subjects^ benefit. Is 
it not, then, the duty of the people to see that that law is 
not infracted ? Should it not be preserved in all its integrity 
as cautiously as any other bzanch of the law ? Is that 
part of the law whieh defines the crown's rights to be set at 
nought, and the royal hereditaments to be frittered away bit 
by bit with impunity? Englishmen watchfully guard their 
constitutional rights and privileges, and yigoroudiy repel 
any attempts at aggiessi(on,*-Hit is hoped they will continue 
in the same course, without wmrering ; but it would be dis- 
gracefully anomalous if the rights of every sulsject were 
jealously protected, and the sovereign's equally just claims 
alone be liable to be plundered by every one who can concoct 
a title to them. It would be almost cowardly, were the peojde 
to permit such a palpable and iniquitous a&omaliffln to be 
perpetrated. Her Ms^ty, as we have seen, depends tipon 
the laws for protection ; do not, therefinre, permit ^beV' to be 
treated, with regard to the rights to which she is entitled, 
worse than one subject would be allowed to treat aoiither. 
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Thie Qoeen has prerogative rights and royal privileges, which 
are intended to be exercised for the national weal ; she does, 
unremittingly, so use them ; surely, then, it is the bounden 
duty of every Englishman to see that those royal possessions 
are not crumbled away or pilfered fiom her, and the crown 
despoiled of all its appendages. 

This point has been insisted upon at some length, because 
there have been, or there appear to have been, more attempts 
than one very recently to set at defiance some of her 
Majesty's prerogative rights. It is, moreover, a i^markable 
feu^t, that those attacks on the sovereign's prerogatives have 
not always been made by hot-headed demagogues or political 
enthusiasts, who believe that their position in state affairs 
is not that which it deserves to be, and who, therefore, 
agitate for constitutional changes ; but inroads on the royal 
privileges have unscrupulously been attempted to be msAe 
by men placed in posts of eminence, by men whom the state 
invests not only with great wealth and dignity, but with 
especial inmiunities, purposely that they may inculcate social 
order, that they may not only preach obedience to the powers 
that be, but that they themselves should be patterns for the 
mass of the people to follow, — that they should not only be 
teachers of the right way, but leaders in it 

The noted Hampden case was an instance to illustrate the 
forcing renwrks ; — ^that vras a palpable interference with 
the sovereign's prerogative, which had been exercised unin- 
terruptedly during the last three hundred yeaxs. Malignant 
garble and premeditated perversions, from the Doctor's works, 
were adduced and oadadously used by his enemies as in- 
struments to accomplish their design. The supercilious 
impertinence of the meddling was only equalled by the spite- 
ful inveteracy with which it was followed up. Again, we 
have lately seen right reverend lords permit a case to be 
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taken to the hi^iest tEibunal in the land, without making 
a single objection to its competency. That Court of Jndi- 
catuie came to a decision not in accordance with some of 
their lordships' peculiar views ; conseqnently, they were dis^ 
appointed as weQ as baffled, and they evinced their annoyance 
by an endeavonr to establish an altogether new tribunal, not 
very likely to decide against them in fature. Eveiy Sunday 
we may hear in all our cathedrals that her Majesty is in aQ 
causes, ecclesiastical as well as civil, in these her dominions, 
SuFRBMB ; — ^tfais is the sovoraign's prerogative : but the sdieme 
proposed sou^t to nullify it ; the conooctors of the new tribu- 
nal endeavoured in certain matters to be themselves Supbbmb 
and uncontrolled ; the sovereign was no longer to be in these 
her dominions Supreme in aU causes. This attack on the 
crown's prerogative was scouted, — ^but it was made. 

And last, tiiough not least, there is Mr. Serjeant Mere- 
wether, eminent in an honourable profession, holding posts 
of great trust and responsibility in his country, and celebrated 
as the historian of our great municipal institutions, en- 
deavouring to divest the crown of one of its most time- 
honoured possessiona True it is, that the learned writer 
has taken this desperate step ; still, there is more to be said 
in excuse for the course he has adopted than possibly can 
be said on behalf of the other parties above referred to ; 
perhaps there are a few mitigatii^ circumstances that appear 
to plead in £Ekvour of the writer of the published speech : he 
is a great lawyer defending his own case. 

The Hampden affidr has been mentioned, not to couple 
it with the learned Serjeant's essay, — each must stand upon 
its own footing: it is only&ir to add, that aUhou^ in 
referring to the cases named in the published e^^eech, one feds 
utterly astonished at the application of them, and smrprised 
at the inferences drawn firom them ; still, there is nothing 
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malicioTis in what the learned author has spoken and pub- 
lished ; if there be here and there some unmitigated garble, 
it is not spiteful ; it is very, like simple cooking^ — ^highly 
inartificial, because all the ingredients are palpably obvious. 

If any part of the law of prerogative be found to act 
detrimentally to the common weal, there is a constitutional 
remedy. Let the fact be proved satisfactorily; let a bill 
adapted to cure the evil be brought in ; and if, after fair 
discussion, it passed through Parliament, there can be no 
kind of doubt that her Majesty would readily consent to 
its becoming law; but the prerogative of the crown must 
not be stealthily nibbled away. The disappointment or 
chagrin of right reverend prelates, or the desperate efforts 
of lawyers made in support of their own cases, form no valid 
reason for attacks on the laws of prerogative. The laws 
affecting the crown, like laws touching the subject, require 
to be alike carefully watched and supported. Moreover, 
attempts to break, subvert, or set at defiance, either the one 
or the other, should be repressed with the same rigour. In- 
fractions of the law should be impartially dealt with. It 
were injustice of the worst kind to punish the comparatively 
indigent and ignorant, and to let the wealthy, the stcUe-fmd, 
and the educated escape ; that would, indeed, be converting 
the Governmental authority into a web which catches harm- 
less flies, but which mischievous wasps break through at will 
It is hoped that, in future, law-breakers will be treated alike, 
but, if there be any difference made, that to men who ought 
to know better will be awarded an additional punishment ; 
at all events, the state ought to see that men on whom it 
bestows its riches and its choicest dignities and immunities 
are not first and foremost in invading the rights of the crown, 
and setting its prerogatives at defiance. The state ought to 
keep its lucky sons on the side of order, and npt permit them 

I 2 
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to exhibit the pemicioiis example to their legs forttmate, 
though better-disposed <K>imti7men, of setting tfaemselves 
above ail constituted authority. 



The learned writer of the published speech^ says, ^* I have 
taken some pains in haying the extent of the property 
claimed, measured, as &r as is practicable, from maps : and I 
find it would ^»ply, at the lowest possible calculation, to no> 
less an amount than upwards of 700,000 acres of land.'^ 

Whether the extent of the prepay daimed be more or lesa 
than the above estimation, no question can be raised as to its 
importance. It therefore behoves the <arown and public to 
see that strict justice be dona If so vast a quanti^ of land 
belong to the crown, care must be taken in time that audi 
an extent of property be not seized piece-meal by every party 
that can set up a claim to a portion of it. The crown, be it 
remembered, holds the ^perty, whatev^ extent it be, on 
behcUf of the public : individual mancHT-owneirs would seise 
it for their private advantages : hence the obvious desiraUe*- 
ness of having the ownership of the prop^y finally settled ; 
the crown, the ownexs of manors, and the public at laxge, 
have each and all a deep interest in having all disputes upon 
the subject adjusted, and the title to the land which encircles 
the countiy, £Edrly and legally determined.' Any portion of 
the sea^coast, any part of the bed of a navigable river may, on 
an emergency, become a matter of the greatest importance to 
the nation : it therefore appeaxs to be highly expedieni, if ^ 
not absolutely necessary, that all questions as to whom such . 
lands bdong should be detennined, and their boundaries be so 
definitely marked out as to prev^t future di£|»utes. No 
doubt the owners of lands adjoining the sea and navigaUe 

* Page 18. 'See Hale's reasons for this, suprik^ p. 41. 
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rivers can, in many instances, show a legitimate tide to the 
soil of the coast, rivers, &c. ; such titles need not occasion any 
difficulty or give any trouble or expense; there can be no 
wish in any quarter to disturb them ; but there is a large part 
of the remainder, the title to which, according to the showing 
of the published speech, remains to be determined : if it do, 
no time should be lost in taking steps to effect that end : it 
is a point which materially affects the rights and interests of 
the crown, and the maritime aSaiis of the nation. Manors 
which adjoin the sea must have a boundary ; where is it ? would 
seem to be the question, and one which apparently admits of 
the same mode of settlement as other boundary disputes. 
The learned writer of the published speech, however, says^ 
(which has been quoted before), ^^ I should contend that it 
goes farther (than the low-water mark), that in. point of fact, 
tke etimer of the adjoining land is entitied to go to the sea 
ttherever it may be ; to fottow it as it recedes : and that his 
enjoyment is as far as he can make the sea capable of his 
occupation^ and that as wdl by weirs as by projections, which 
ham from time immemorial been made all round this kingdom 
by the owners of the adjoining lands, who use the sea to the 
utmost point that they can make a^oaUaUe for their purposes." 
The learned author has made the whole of this paragraph 
emphatic by printing it in itahc : it may perhaps fisdrly be 
considered the whole positim part of his teaching condensated 
into a few lines, the vexy ess^ce of his doctrine : that is, if 
the sea that adjoins any landowneir's lands were suddenly to 
recede or be drawn off, the whole extent of land thus derelict, 
t^ the <9p08ite shore, would become the property of that land- 
owner ; the emphatic paragraph means this, if it have any 
meaning, and if it be intended to propagate that doctrine, all 
that I can say is, that it is in direct opposition to all our law 

> Pag© 17. 
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bookfl^ and I bdieve there is not one dedsion to be fotind in 
our reports to sustain it ; if the learned anther has met irith 
a single case to support his emphatic teaching, he has kept it 
back from his readers : he has omitted to give the porchasers 
of his book the benefit of the rare information. Tme it is, 
that Mr. Serjeant Merewether may be right in the aboye 
ass^on ; but if he be, all the writers on the subject which I 
haye been enabled to consult, fiK>m the oldest law books extant 
down to the latest puUioation, have laboured to rniplft^ If 
he be right, the whole tribe of law writers who haye treated 
on the topic are positiydy wrong. Repetition is tedious, but 
it is sometimes necessary — ^it is so now. Selden, whom the 
learned Serjeant eschews, periiape, as not suitable,^ has shown 
the absolute claim of the soyereigns of England to the property 
of the seas which surround Great Britain, firom ike earliest 
periods. Hale, whose strong predilections were decidedly 
opposed to the exercise of unfounded or captious prerogative 
daims, erected a standard of law upon the subject, grounded 
upon Selden and a host of the best authorities, which has 
since been the text-book to guide the most learned and cele- 
brated judges of the land. Hale, as an authority, notwith* 
standing the Serjeant's fierce attack, stands untouched : Hale's 
law upon the matter is as unshaken as it is plain and unam- 
biguous, it is founded upon a rock, against which the s^eant 
has only knocked his head. *' The law is laid down pretty 
strongly in the treatise ^ De P<»iibus Maris,"' said Mr. Jus- 
tice Patteson* a month or two ago, ^' which is, I suppose, the 
treatise of Lord Hale, notwithstanding what my brother Mere- 
wether has said on the subject" Since Hale's time, I can 
find no text-writer or legal decision tiiat oontroyerts the doc- 
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rine that, prima facie, the prerogative daim set forth in the 
information is the established law of the land. It is, in 
effect, published without any qualification or restriction in 
the abridgments of Shspperd, Viner, Gomyn, and Bacon : 
the whole string of decisions, when the features of each case 
are duly considered, is, as I have before asserted, in strict 
»*J., ., Hd.-. totnae !.„«= Mbib. i. f^ 
Blackstone in the commencement of their career, and they 
subsequently find it in the writers on general law, on the law 
of nations, on prerc^tive, on evidence, and on general sub- 
jects; in fiftct, all legal writers^ down to the latest period, 
always saving and excepting the learned writer of the pub- 
lidied speech, have published and continue to propagate the 
same doctrine or matter tantamount to it Thus, 

WOODDESSON.* 

^^ We may also truly insist that no dominion oeer the sea 
is supported by so many or so strong reasons as that of the 
British empire. It has been immemorially claimed and exer- 
cised, signalized with victories, often recognized, ratified by 
treaties of general notoriety and of almost general acquies- 
cence.'" 

VATTEL.« 

^^ The fleets of England have given room to her kings to 
claim the empire of the seas which surround that island even 
as far as the opposite coast.'' Vattel appears to depend 
almost exclusively on the authority of Selden. 

GHrrrY.' 

5 ^ By implication of law, the property in the soil under these 
public waters is in the king." 

« 

* Lect. vol. i. p. Iviii. « l^^ of Nations, 129. 

3 Prerogative, pp. U2, 173, 206, 207. 
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" The king possesses the weereign daminhn in all the 
narrow seas, that is, the seas which adjoin the coasts of Eng- 
land, and other seas within his dominions.'' 

" The Inng is, by his prerogative, on principles of expe- 
diency or as lord paramount of the soil, the owner of such 
lands as are covered by the narrow seas a^oining the English 
coasts or by arms of the seas or navigable rivers within bis 
dominions, and is therefore entitled to maritima iifieremewte^ 
or lands which increase by tiie casting up of sand and earth 
from the sea." 

^' The king, by his prerogative, is entitled to such lands as 
become derelict by the sodden desertion of the sea or river 
where there is a flow of the sea : and such lauds belong imme- 
diately to the king, because they were never apportioned oat 
to any of his subjects." 

'' The king is also, by his prerogative, the prima facie 
owner of the shores (that is, the land which lies between high 
and low-water mark in ordinary tides) of the seas and navi^- 
ble rivers and anns of the seas within his dominions." 

STABKIEJ 

" In the case of a navigable river, the presumption is, that 
the soil is vested in the crown." Starkie, in this last edition . 
of his valuable work, cites many of the cases to which refer- 
ence has been made in the preceding pages. 

BEST.* 

'^ Thus, the soU of the sea-shore between high and low- 
water mark is presumed to belong to the crown : but every 
subject has, prima facie, a right to take all fish found there, 
unless a right to take them can be shown by prescription* 
So, the soil at the bottom of a navigable river is presumed to 

' Law of Ev. vol. iii. p. 1253, ©d. 3. « Presumptive Ev. p. 240. 
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be in the crown ; but where the riyer is not navigable, it id 
presumed to be the property of the owners on each side, ad 
mediwnflum aqtioB," 

prrr taylorj 

" With respect to the boundaries of property, there are 
some presumptions which may conveniently here be noted; 
thus, the law presumes that the soil of unnavigable rivers 
usque ad filum aquWy together with the right of fishing, 
belongs to the owner of the adjacent land ; while in navigable 
livers and arms of the sea, the soil, prima facie, is vested in 
the crown, and ^e fishing in thepMic" 

Lastly, Knight, in his Political Dictionary,* says, " that 
land derelict, or left dry by the sudden receding of the sea, or 
of the water of a navigable river, belongs to the king by his 
prerogative/' 

Hence, if the learned Serjeant's doctrine, so emphatically 
enunciated in his published speech, be right, it seems to me, 
that all our writers, down to yesterday's date, have been pro- 
pagating Regions error : but here again, it is hoped that the 
reader will impartially hear each side, and form his own opinion. 
The learned writer has not only confidently laid down the 
positive doctrine which has just been commented upon as to 
the claims that he makes, but he has also propounded a ne- 
gative doctrine in terms equally peremptory and emphatic : 
" My argument," says the writer,' " is with the view of show- 
ing that the crown is altogether a stranger to this possession ; 
that it ha>s no right at all ; that the right which is set out in 
the beginning of the information has no foundation in law'' 
This piece of entire negation as to the crown's rights, is also 
printed in expressive italic, and " stranger^" the designation 

* Evidence, vol. i. p. 120 (ed. 1848). « Land, vol. ii. p. 173. 

^ Speech, p. 80. 
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applied to the crown, is set out in defiatory capitab. Here, 
at any rate, is no mincing of matters, no sham circnmlocn* 
tion nsed in deceitfol compliment to the crown ; the learned 
writer pats his absolute negative in good strong English, out- 
spoken and perfectly intelligible. That^s rig^t I have a 
higher respect for a writer who says what he means, than I 
dionld entertain for him were he to select words to mystify 
his thonghts instead of explaining them. Bat tooching the 
doctrine propoanded in the aboye quotation, no farther com- 
ment can be necessary : if all the authorities which I haye 
named, and the host of authors who assert the very contrary, 
who maintain tiie very opposite, do not satisfy the reader 
upon the point, no additional force of testimony will do it. 
On this head also I can only repeat, that if the serjeant be 
right, every authority to which he has referred and which I 
can find, is altogether and absolutely wrong. 

The writer of the q^eech says,^ ** The crown has certain 
rights on the sea-shore : the rights of dominion as alleged in 
the information, the rights of jurisdiction by the Admiralty 
Courts and by the Common Law Courts, and the duty to take 
care of the sea-shore for the purpose of navigation and for the 
public use, as fiur as the public are entitled. To this extent, 
the crown has rights and duties : but no beneficial interest, 
no right of private property, no right to take the fraits of the 
sea-shore : which, as my learned friend Mr. Bethell most 
properly put it, would be the case in efiiBct, directly or indi- 
rectly, notwithstanding the arrangement which has been made 
that the crown should have its revenue out of the consolidated 
fimd, and the hereditary revenues dmll be in the administra- 
tion of the Woods and Forests : still, directly (mt indirectly, 
this is a daim of private right in the crown, and to the crown 
would go the profits which would be derived by the establish- 
ment of this proposition/^ 

* Speech, p. 42. 
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The '^ arrangement" adverted to in this extiaet can hardly 
be made to touch the proposition. If the prerogative right 
under discussion previously existed, clearly that arrangement 
did not divest the crown of the right, and hand it over to the 
owners of adjacent manors. If the crown had the regal right 
before the compact, it has had it since, and still possesses it. 
Give the right what term you may, the crown has not been 
divested of it ; if it have, I have been xaal^e to find any 
evidence of the fact. 

The learned writer of the speech, as we have seen, boldly 
denies that the right claimed belongs to the crown, and as 
confidently asserts that it appertains to individual landowner^. 
In reference to that prerogative right, Callis (the text writer) 
says,^ '^ Bex in ea habet proprietatem, sed populus habet usum 
ibidem necessarium.'^ This concise assertion is replete with 
matter of importance to the British public. The question 
that has been discussed is not simply a dispute between the 
law officers of the crown and Mr. Seijeant Merewether, but 
in reality, it is one between the crown jointly with the people, 
and the owners of manors adjacent to the sea-shores, &c. ; 
there is the prerogative right to the sdl, and firee use, fishing, 
&o., to the whole British people on one side, and individual 
ewclusi'oe ownership on the other. The learned Serjeant 
battles BB valiantly as he can against the crown and the 
people's rights, and on the mde of exclusion: with what 
success the reader has to judge. The question affects one of 
the most important prerogatives of the crown; but if the 
Serjeant's endeavours were successful, it would far more deeply 
intrench on the rights of the British people. The crown, it 
is hoped, will not permit itself to be divested of its time-con- 
secrated privileges ; but respecting that point, the fidends of 
the people should be on the alert : the crown's rights and the 

* On Sewers, 54. 
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people's privileges are blended together, and it is impossible 
to carry the doctrine of the TOter of the published speech, 
ivith r^ard to manor-owning exclnsiveness, into operation, 
without destroying both. The question has been boldly 
mooted ; it is the people's duty to watch it sedulously, and to 
assist the crown as far as they can, in having it finally deter- 
mined. There cannot be a particle of doubt as to the result ; 
nevertheless, the matter demands the assiduous watching of 
the public ; it is the people's question quite as much as the 
crown's, if not abundantly more. 

It should be remembered *' that between the sovereign and 
subject, with regard to the sea-shore, &c., there can be pre- 
sumptive evidence but on one side ordy, the king's right is not 
presumptive, but a legal title of the strictest kind ; the com- 
m(m law itself is the king's evidence of title, and no better 
can exist, and presumptive evidence must necessarily be infe- 
rior to it" The learned writer,* from whose work this is 
quoted, has some other remarks which I think so apposite 
to the point under consideration, that I shall quote them at 
length. 

" There* was a time when the crown could grant away to 
the subject the royal demesnes and landed posses£dons at plea- 
sure ; but now, by statute law,* such royal grants are prohi- 
bited, and the crown lands cannot be aliened. So much, 
therefore, of the sea-shore as has not been actually aliened by 
grant, and bestowed on lords of manors and oliier subjects, 
stall remains vested in the crown, incapable of alienation. A 
king of England cannot be insensible of the value of this pro- 
perty, for it concerns, through him, the public advantage ; 
and it is not going too fer to say, that the crown ought, upon 
all occasions, to evince great jealousy in the preservation of 

> Hall on the Sea-shore, p. 43. « IbicL p. 118. 

' 1 Anne, eh. ii. sec. 5. 
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this right against the encroachments of particular individaals, 
and to require the strictest proof of their exdusiye owisierships 
whensoever claimed The law itself protects the property of 
the crown with greater jealousy and strictness than the pro-, 
perty of the subject. The rule, as before stated, being, that 
the king's grants shall be construed strictly, and with a lean- 
ing in his favour as against the grantee,^ but that, as between 
subject and subject, the grant shall be construed most in 
fovour of the grantee and against the grantor. But to sup- 
port a title to the sea-shore in favour of the subject against 
the crown upon ' presumption' drawn fi?om the enjoyment of 
a prescriptive right, is to open a wide door to individual claims 
against the crown lands. The king's right is a jus publicum, 
and it is not the rule of our courts of justice to assert or 
favour the jus privatum against the jus publicum ; on the 
contrary, the jus privatum is to be tried strictissimo jure^ 
whenever it offends or may offend against the public good or 
public rights." 

<< The crown,' on behalf of the public, has no interest in 
the shores of every sea-coast manor within its dominion ; 
and the public are still more directly and continually con- 
cerned in the clearness and certainty of this portion of our law. 

<< The only parties who profit by its existing uncertainty 
are the lords of manors themselves, whose individual interests 
are, for the most part, opposed alike to the crown and to the 
public. The prevailing mode of making title to the sea-shore, 
hj prescription, and presumption of taw, has a tendency to 
favour ^intrusions' and 'encroachments' upon the owner- 
ship of the crown and the rights and privileges of the subject. 
It may be a question, whether it ought ever to have been in 
the power of the crown to alienate, by grants to individuals, 
any portions of the sea-shores of the reahn ; and it may be 

1 Bro. Abr. tit. Patent, p. 62. ' Hall, ibid. 296. 
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still more questionable, whether soch ali^iatioii ought ever 
to have been preswned by a Court of law, when no giant 
whateyer could be produced. It nuiy be thought, that pre- 
scription, or presumption of law, ought in no case to be 
allowed to prevail against the title of the crown to so impor- 
tant a trust, confided by the law to its charge, for the good of 
the commonwealth." 

^' If the king w^e to make the sea-shores of the realm 
a source of private sale and profit, he would, according to 
what is said before by the judges, be acting contrary to the 
trust for which the ownership of the shore was vested in the 
crown by the common law. Still less, therefore, ot^ht 
private individuals to be aided by presumption of law in 
their claims upon the shore, when the crown and public are 
both thereby greatly impoverished." 

I can add nothing to this, except a repetition of the 
opinion, that the crown, for its own dignity, and on behalf 
of the people's privileges, should lose no time in having its 
prerogative rights, as r^ards the sea-shores, navigable rivers, 
&c., finally settled and definitely marked out. 

The Commissioners of the Woods and Forests assert, in 
the ioformation, that, '^ by the royal prerogative, the ground 
and soil of the coast and shores of the sea round this king- 
dom, and the ground and soil of every port, haven, and arm 
of the sea, creek, pool, and navigable river thereof, into which 
the sea ebbs and flows, and also the shore lying between high- 
water mack and low-water mark, at ordinary tides, belong to 
her Majesty." 

The learned writer of the published speech concludes that 
publication, by telling the Lord Chancellor, that ^' With the 
thorough conviction, therefore, that there is no ground in 
law for this prerogatiw riphty I dose the alignment which 
I have addressed to your lordship, to prove that this right 
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cannot be maintained^ and, conBequendy, that we ought not 
to be required further to answer the crown on this point; 
for the croton, hating no title in itself cannot, as a stbakgbb 
to this matter, call upon the defenda/nU to discover the evi- 
dence of theirs.'' 

Whether my deductions in the foregoing pages are correctly 
drawn, or not, I have sincerely endeavoured to place each 
side of the question fairly before the reader. I do hope, in 
this respect, I have been successfal, even if I have been 
tedious. 

I have just stated the claims made on behalf of the crown, 
and also the learned Serjeant's emphatic close of his atgument 
The reader, if I have at all accomplished my object, is in 
a position to give an impartial judgment upon the matter ; — 
be that judgment what it may, I am willing to abide by the 
result. 

Having canvassed the learned writer's opinions with some 
freedom and rigour, at would be un&ir towards him were I 
to shrink from the responsibility or possible hazard of ex- 
pressing mine. In conclusion, therefore, I may be permitted 
to observe that I, having, as I believe, without partiality or 
prejudice, and certainly without a particle of personal interest 
in the question, investigated the matter as thoroughly as I 
can, am decidedly of opinion, that the above extract from the 
information is the law of the land, and that all the property 
named in that extract prima facie belongs to h^ Majesty ; 
I wish unequivocally to assert, that, in my judgment, Mr. 
Serjeant Merewether has not raised a shadow of a doubt upon 
the subject. I make no claim whatever to infallibility, and 
it is quite true that I may have been labouring under some 
strange haUucination, — some mental malady, that has per- 
verted as well as darkened ; but, whether I have been in such 
an unfortunate predicament, or not, I believe the seijeant to 



128 A DISSERTATION, BTO. 

be in error from b^inning to end — I mean, in all his in- 
ferences, and in the application of the cases that he cites ; — ^at 
all events, my investigations of the subjects which the learned 
author has adduced have brought me to conclusions the very 
opposite to those which he has drawn from them. In my 
opinion, the Serjeant's inferences ought to be exactly the 
reverse of what they are. 

I trust, in the foregoing pages, all circumstances considered, 
that I have not exceeded the due bounds of controversy ; but, 
if there be a modicum of asperity here and there, it was oc- 
casioned by what seemed an exorbitant twist which I thought 
the learned author had given some case, to make it suitable 
to his purpose, or by, as it appeared to me, the utterly 
untenable mode which he adopted to annihilate standard 
authorities. 

In an advertisement, on the cover of the published speech, 
the learned author announces that he is preparing for pub- 
lication a treatise on ** The Eights to the Sea-shore, Ssc.'* 
I can scarcely hope that the writer will condescend to give 
my remarks a perusal ; still, I wish they may appear before 
the larger work is published, — ^it is just possible, in that case, 
that the learned author may be induced to give the authorities 
which he has cited a oarefol perusal and consideration ; should 
he do so, and should the published speech be an epitome of 
the more complete treatise, it is likely that the learned Ser- 
jeant will feel it to be his duty to add a postscript to his new 
work, candidly stating, that considerable modifications must 
be made in all that precedes it. 
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